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The First Amendment to the U.S. Constitution prohibits Congress from making any law respecting an establishment of religion 
or prohibiting the free exercise thereof.! Given the impressionability of the young, government must exercise particular care 


in separating church and state at schools.” 


The U.S. Supreme Court, in cases involving public and nonpublic schools, has devised the Lemon test for determining whether 


a particular statute can withstand an attack based on the First Amendment's Establishment Clause.? The Lemon test requires a 
court to examine three factors pertaining to a statute: 


* the statute must have a secular legislative purpose 


* the statute's principal or primary effect must be one that neither advances nor inhibits religion 


WESTLAW 


§ 401. Establishment Clause and the Lemon test, 68 Am. Jur. 2d Schools § 401 


* the statute must not foster an excessive government entanglement with religion? 
To determine whether the government entanglement with religion is excessive, a court must examine the character and purposes 
of the institutions that are benefited, the nature of the aid that the state provides, and the resulting relationship between the 


government and the religious authority.? 


In certain cases pertaining to particular scholastic practices, the Supreme Court has eschewed the Lemon criteria, instead finding 
unconstitutionality when a pervasive degree of government involvement with religious activity presents itself, to the point of 


creating a state-sponsored and state-directed religious exercise in a public school. Integrating religious activity into seminal 


public school events violates the Establishment Clause even when attendance and participation are not mandated by the school." 
The Supreme Court has explained that school sponsorship of a religious message is impermissible because it sends the ancillary 
message to members ofthe audience who are nonadherents that they are outsiders, not full members ofthe political community, 


and an accompanying message to adherents that they are insiders, favored members of the political community. Nevertheless, 


the Lemon test is still the standard judicial method for applying the religion clauses to the facts of particular cases.” 
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Footnotes 

1 U.S. Const. Amend. I. 
For a complete discussion of the "establishment" and "free exercise" clause, see Am. Jur. 2d, Constitutional 
Law §§ 432 to 464. 

2 Freedom from Religion Foundation, Inc. v. Connellsville Area School Dist., 127 F. Supp. 3d 283, 327 Ed. 
Law Rep. 723 (W.D. Pa. 2015). 
In an Establishment Clause case where the challenged government action arises in elementary school 
instruction, the reasonable observer test should take into account the more impressionable and vulnerable 
nature of school-age children. California Parents for Equalization of Educational Materials v. Torlakson, 
370 F. Supp. 3d 1057, 365 Ed. Law Rep. 453 (N.D. Cal. 2019). 

3 Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105, 29 L. Ed. 2d 745 (1971). 

4 Committee For Public Ed. and Religious Liberty v. Nyquist, 413 U.S. 756, 93 S. Ct. 2955, 37 L. Ed. 2d 948 


(1973); Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105, 29 L. Ed. 2d 745 (1971); Citizens for Quality 
Education San Diego v. Barrera, 333 F. Supp. 3d 1003, 360 Ed. Law Rep. 146 (S.D. Cal. 2018); American 
Humanist Association, Inc. v. Douglas County School District RE-1, 328 F. Supp. 3d 1203, 359 Ed. Law 
Rep. 156 (D. Colo. 2018); Wood v. Arnold, 321 F. Supp. 3d 565, 357 Ed. Law Rep. 1011 (D. Md. 2018), aff'd, 
915 F.3d 308, 362 Ed. Law Rep. 715 (Ath Cir. 2019), cert. denied, 140 S. Ct. 399, 205 L. Ed. 2d 214 (2019). 
5 Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105, 29 L. Ed. 2d 745 (1971). 

A state's certification rule, requiring parents seeking exemption from a state law mandating that school- 
age children be vaccinated prior to entering the public school system speak with health workers about the 
risks of not receiving vaccines, did not violate the Establishment Clause; although the rule may require 
state employees to discuss religion with parents seeking religious exemptions, this did not entail excessive 
government entanglement with religion, as the rule did not allow state officials to withhold the exemption 
based on the legitimacy of those objections, the rule was designed to protect the health and safety of public 
school children through extensive vaccinations, it did nothing to promote or inhibit a particular religion or 
religion in general, and the state merely voiced its own opinion on religious objections in effort to prevent 
an outbreak of communicable diseases. Nikolao v. Lyon, 875 F.3d 310 (6th Cir. 2017), cert. denied, 138 S. 
Ct. 1999, 201 L. Ed. 2d 251 (2018). 

The decision of a county school board to contract with a self-proclaimed "religious institution" to operate a 
public alternative school did not violate the Establishment Clause; specifically, (1) the sole motivation for 
the contract was to reconcile a school board's budget; (2) the contract did not coerce students to partake in 
religious activity of any kind, either directly or through peer pressure; (3) a reasonable observer would not 
interpret the contract as a school board's endorsement of religion as the students in an alternative program 
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encountered only incidental religious references, which were not targeted specifically at them; and (4) the 
contract did not foster excessive entanglement with religion but involved only payment by the school board 
in exchange for the provision of essential educational services. Smith v. Jefferson County Bd. of School 
Com'rs, 788 F.3d 580, 319 Ed. Law Rep. 17 (6th Cir. 2015). 
Lee v. Weisman, 505 U.S. 577, 112 S. Ct. 2649, 120 L. Ed. 2d 467, 75 Ed. Law Rep. 43 (1992). 
Does v. Enfield Public Schools, 716 F. Supp. 2d 172 (D. Conn. 2010). 
Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, 120 S. Ct. 2266, 147 L. Ed. 2d 295, 145 Ed. Law 
Rep. 21 (2000). 

9 Cooper v. U.S. Postal Service, 577 F.3d 479 (2d Cir. 2009); Weinbaum v. City of Las Cruces, N.M., 541 
F.3d 1017, 236 Ed. Law Rep. 575 (10th Cir. 2008). 
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Application of First Amendment in School Context—Supreme Court Cases, 57 A.L.R. Fed. 2d 1 





The Supreme Court has also held that the Religion Clauses of the First Amendment do not impose a prohibition on all religious 
activity in public schools.! Not all mention of religion is constitutionally prohibited in public schools.” Thus, the Religion 


Clauses do not prohibit a public school student from voluntarily praying at any time before, during, or after the school day.” 
Private religious conduct during nonschool hours also is not prohibited by the Establishment Clause merely because it takes 


place on school premises where elementary schoolchildren may be present. The countervailing constitutional concerns related 


to the free speech rights of individuals in the community must also be considered.? A parent has the liberty under the Free 
Exercise and Due Process Clauses to direct their child's education in a manner that safeguards their cultural, religious and 


linguistic identity. 
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Footnotes 
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Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, 120 S. Ct. 2266, 147 L. Ed. 2d 295, 145 Ed. Law 
Rep. 21 (2000). 

California Parents for Equalization of Educational Materials v. Torlakson, 370 F. Supp. 3d 1057, 365 Ed. 
Law Rep. 453 (N.D. Cal. 2019). 

Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, 120 S. Ct. 2266, 147 L. Ed. 2d 295, 145 Ed. Law 
Rep. 21 (2000). 

Good News Club v. Milford Central School, 533 U.S. 98, 121 S. Ct. 2093, 150 L. Ed. 2d 151, 154 Ed. Law 
Rep. 45 (2001). 

A public school district's policy of conferring academic credit to high school students for off-campus 
religious instruction from accredited schools did not foster excessive entanglement with religion, so as to 
violate the Establishment Clause; specifically, (1) the power to issue an academic grade was not a power 
reserved exclusively to governmental bodies; (2) by limiting acceptance of academic credit from accredited 
schools, the district's policy was designed to disentangle the district from reviewing the religious content of 
released-time instruction; and (3) the policy was cast in neutral terms and allowed its students to petition 
for released-time religious instruction regardless of specific religion or denomination. Moss v. Spartanburg 
County School Dist. No. 7, 775 F. Supp. 2d 858, 269 Ed. Law Rep. 531 (D.S.C. 2011), aff'd, 683 F.3d 599, 
281 Ed. Law Rep. 791 (4th Cir. 2012). 

Good News Club v. Milford Central School, 533 U.S. 98, 121 S. Ct. 2093, 150 L. Ed. 2d 151, 154 Ed. Law 
Rep. 45 (2001). 

Young Advocates for Fair Education v. Cuomo, 359 F. Supp. 3d 215, 363 Ed. Law Rep. 609 (E.D. N.Y. 2019). 
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State statutes requiring students to recite the pledge of allegiance even though the language "under God" was included in pledge 


have been upheld, as the pledge is not a religious exercise or activity! and this is especially the case where the statute calls for 


the voluntary recitation of the pledge of allegiance.” 
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l Croft v. Perry, 624 F.3d 157 (5th Cir. 2010) (the pledge is clearly understandable as an acknowledgment 
of the state's religious heritage, and teachers, not religious figures, lead the students who chose to recite 
the pledge); American Humanist Ass'n v. Matawan-Aberdeen Regional School Dist., 440 N.J. Super. 582, 
115 A.3d 292, 318 Ed. Law Rep. 1016 (Law Div. 2015) (in a historical context, the pledge is intended to 
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transmit core values to American citizens and to be a common acknowledgment of the ideals that the flag 
symbolized). 

2 Doe v. Acton-Boxborough Regional School Dist., 468 Mass. 64, 8 N.E.3d 737, 304 Ed. Law Rep. 586 (2014) 
(the pledge was not a litmus test for defining who is or is not patriotic, and schools conferred no "privilege" 
or "advantage" of patriotism within the meaning of the statute to those who recited the pledge in its entirety). 
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A display in a public school violates the Establishment Clause if a reasonable observer familiar with the history and context 


of the religious display would perceive it as a government endorsement of religion. ! Specifically, a school district's display 
of a monument containing the Ten Commandments on school property is subject to the Lemon v. Kurtzman test, as modified 


by the endorsement test, in order to determine whether the display violated the Establishment Clause,” and allegations that a 
stone monument at the front entrance to a high school bearing numerous inscriptions—including the Ten Commandments—was 
an endorsement of religion lacking any secular purpose, evidenced a favored religious view within the district, advanced the 
tenets of a particular faith, placed coercive pressure on the students to adopt that preferred belief system of the school district, 
and usurped the parents' right to raise their children as they saw fit, are sufficient to state a facially plausible claim that the 


monument violates the Establishment Clause.? Any religious display on the grounds of a public school must be shown to have 
a secular purpose and thus, when a school board failed to show that a display of the 10 Commandments on school grounds has 
a secular purpose, it violated the Establishment Clause of the First Amendment, and the school board was required to remove 
the display; the subsequent addition of secular historical documents to the display did not present the Commandments as an 


integral part of a nonreligious message." However, educators may establish a secular purpose in installing a school walkway 
comprised of bricks purchased by community members and containing inscriptions and images chosen by the purchasers, in 
that the purpose is to raise funds for school projects; it must be clear that the bricks contain personal expressions of individuals, 
not the school, and is not a covert effort to promote Christianity; such a walkway does not involve excessive entanglement of 


the educators with religion. 


Observation: 
It is not the simple exposure to religious symbols that is constitutionally impermissible; rather it is the message conveyed, 


particularly to impressionable youngsters, by the linkage of such symbols to the public school. Because attendance at schools is 


involuntary and schoolchildren are viewed as impressionable, a slightly different objective observer must be conjured to assess a 


challenge to a religious display on school grounds under the Establishment Clause. The relevant objective observer in a school 
setting is an adult who 1s aware of the history and context of the community and forum in which the religious display appears and 


who understands that the display of a religious symbol in a school context may raise particular endorsement concerns, because of 


the pressure exerted on children by the law of imitation.® 
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Freedom from Religion Foundation, Inc. v. Connellsville Area School Dist., 127 F. Supp. 3d 283, 327 Ed. 
Law Rep. 723 (W.D. Pa. 2015). 

As to the Lemon test, generally, see § 401. 

Freedom from Religion Foundation, Inc. v. New Kensington-Arnold School Dist., 919 F. Supp. 2d 648, 294 
Ed. Law Rep. 708 (W.D. Pa. 2013). 

Baker v. Adams County/Ohio Valley School Bd., 86 Fed. Appx. 104, 184 Ed. Law Rep. 745 (6th Cir. 2004), 
referring to U.S. Const. Amend. I. 

Kiesinger v. Mexico Academy and Cent. School, 427 F. Supp. 2d 182, 209 Ed. Law Rep. 174 (N.D. N.Y. 
2006) (further holding that educators' efforts to remove bricks with religious messages was a form of 
viewpoint discrimination); Demmon v. Loudoun County Public Schools, 342 F. Supp. 2d 474, 193 Ed. Law 
Rep. 497 (E.D. Va. 2004). 

An elementary school's need to comply with the constitutional provision barring the establishment of religion 
was not a sufficiently compelling reason to exclude the word "God" from an inscription on wall tiles, 
purchased by parents for inclusion on a wall of the school, stating "God Bless Quinn We Love You Mom 
and Dad." Seidman v. Paradise Valley Unified School Dist. No. 69, 327 F. Supp. 2d 1098, 191 Ed. Law 
Rep. 175 (D. Ariz. 2004). 

As to the excessive entanglement test, generally, see Am. Jur. 2d, Constitutional Law § 433. 

Spacco v. Bridgewater School Dept., 722 F. Supp. 834, 56 Ed. Law Rep. 1149 (D. Mass. 1989). 

Freedom from Religion Foundation, Inc. v. Connellsville Area School Dist., 127 F. Supp. 3d 283, 327 Ed. 
Law Rep. 723 (W.D. Pa. 2015). 

Freedom from Religion Foundation, Inc. v. Connellsville Area School Dist., 127 F. Supp. 3d 283, 327 Ed. 
Law Rep. 723 (W.D. Pa. 2015). 
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The free speech rights guaranteed by the First Amendment, which bars a public body from viewpoint discrimination, may 
keep educators from singling out religious messages for exclusion from a display that features the self-expression of all who 


participate in funding the display.! However, a ban on the Latin cross in a display did not violate the free speech guaranties so 
long as no person was permitted to inscribe a religious message or symbol, and elements of the display purchased by Christians 
were subject to the same review process and standards as were elements purchased by followers of other religions, or no 


religion. টি 


A school does not endorse secularism as a religion, in violation of the First Amendment, when it pursues a policy of rejecting 


all references to God in wall tiles purchased for inclusion in a display on the interior wall of a school.? 
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2006). 
Demmon v. Loudoun County Public Schools, 279 F. Supp. 2d 689, 181 Ed. Law Rep. 514 (E.D. Va. 2003). 

3 Seidman v. Paradise Valley Unified School Dist. No. 69, 327 F. Supp. 2d 1098, 191 Ed. Law Rep. 175 (D. 
Ariz. 2004). 


WESTLAW 


§ 405. Religious structures or symbols on school..., 68 Am. Jur. 20... 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 406. Holiday programs and displays, 68 Am. Jur. 2d Schools § 406 


68 Am. Jur. 2d Schools § 406 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
XII. Schools, Religion, and the First Amendment 


A. In General 


2. Religious-Based Structures, Symbols, Programs, and Clothing 


§ 406. Holiday programs and displays 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawigzz1349 
West's Key Number Digest, Education(jzz391, 442, 724 





Holiday programs and displays in schools are a frequent source of conflict in public schools, even though it has been held that 
Christmas music with religious content has been assimilated into our culture, and performance of such music does not constitute 


religious activity per se. ! Even though singing sacred music may be a religious exercise for adherents to that religion, performing 
such music in public schools is acceptable under the Establishment Clause when it is an appropriate part of the study of choral 


music; a reasonable observer would be able to perceive the religious songs as part of the context ofthe performance as a whole.” 


Observation: 


A court has gone so far as to say that a studied absence or limitation of Christmas and Chanukah observances within a school might 
3 


well be interpreted by students as government hostility to celebrating religions. 
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A school district's policy on religion in the schools, as it pertained to the performance of holiday music, which placed some 
restrictions on religion, was found to be one that encouraged and promoted complete religious neutrality, neither favoring nor 
demonstrating hostility toward religion, where the text of the policy clearly indicated an effort to include religious material 


when appropriate, provided that it was presented objectively and that it fit within the curriculum.* 


The inclusion of a brief two-minute nativity scene at the conclusion of a 22-minute mainly secular elementary school Christmas 
program did not violate the Establishment Clause when the scene was presented in a prudent, unbiased, and objective manner 


to show the traditional historical, cultural, and religious meaning of the holiday in America. 


A municipality's holiday display policy for its public schools, which permitted a menorah, star and crescent, and other holiday 
symbols to be used in combination, but completely prohibited a nativity scene, was found to have the actual and perceived 
secular purpose of promoting pluralism and tolerance and respect for diverse customs through holiday celebrations; a reasonable 
observer would not have understood the display as an endorsement of Judaism or Islam, or as a message that Christian children 


were somehow inferior and thus, such a display 19 constitutional. 


However, the manner of presentation of a living nativity scene in a public school's annual holiday shows, past and proposed, and 
the scene's context within the shows combined to create an impermissible message of religious endorsement in violation of the 
Establishment Clause; the nativity scene was emphasized unlike any other aspect ofthe shows, it included narration consisting of 
Bible passages read by a faculty member telling the story of Jesus' birth, and the show lacked any context suggesting educational 
or cultural purpose for such presentation, instead focusing solely on the religious holiday, particularly the religious content of 


that holiday." 


The depiction of witches, cauldrons and brooms, and related costumes in the context of a public elementary school's Halloween 
celebration does not have the primary effect of endorsing or promoting a religion and thus does not violate the Establishment 
Clause even assuming such symbols can have a religious significance to the followers of a particular religion related to 


witchcraft.® 
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1 Florey v. Sioux Falls School Dist. 49-5, 464 F. Supp. 911 (D.S.D. 1979), judgment aff'd, 619 F.2d 1311 
(8th Cir. 1980). 

2 Freedom From Religion Foundation v. Concord Community Schools, 148 F. Supp. 3d 727, 331 Ed. Law 
Rep. 338 (N.D. Ind. 2015) (ahigh school's annual holiday show, which included religious songs and imagery, 
was not impermissibly coercive in violation of the Establishment Clause; no proselytizing materials that 
might have called students to partake in religious offerings or activities were present at the show, the songs 
and imagery were not pervasively Christian, and the show's nativity scene did not convey a message of 
endorsement). 

à Clever v. Cherry Hill Tp. Bd. of Educ., 838 F. Supp. 929, 87 Ed. Law Rep. 848 (D.N.J. 1993). 

4 Stratechuk v. Board of Educ., South Orange-Maplewood School Dist., 577 F. Supp. 2d 731, 238 Ed. Law 
Rep. 270 (D.N.J. 2008), decision aff'd, 587 F.3d 597, 250 Ed. Law Rep. 907 (3d Cir. 2009). 

Doe v. Wilson County School System, 564 F. Supp. 2d 766, 236 Ed. Law Rep. 306 (M.D. Tenn. 2008). 
Skoros v. City of New York, 437 F.3d 1, 206 Ed. Law Rep. 525 (2d Cir. 2006). 

7 Freedom From Religion Foundation v. Concord Community Schools, 240 F. Supp. 3d 914, 346 Ed. Law 
Rep. 137 (N.D. Ind. 2017), affd, 885 F.3d 1038, 352 Ed. Law Rep. 987 (7th Cir. 2018). 

8 Guyer v. School Bd. of Alachua County, 634 So. 2d 806, 90 Ed. Law Rep. 961 (Fla. 1st DCA 1994). 
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The preservation of an atmosphere of religious neutrality in a public school system has been held to be a compelling state interest 


justifying statutes prohibiting teachers from wearing religious garb while teaching. A school dress code, issued pursuant to 
state statute, 1s a rationally based, neutral law of general application which does not violate the Free Exercise Clause ofthe First 


Amendment even if it prohibits a student from wearing clothing communicating a religious message.” 


An opt-out procedure established under a public school district's mandatory school uniform policy, which requires parents with 
bona fide religious or philosophical objections to apply for an exemption by filling out a questionnaire designed to gauge the 
sincerity of their beliefs, is a neutral law of general application designed to protect the state interest in fostering the free exercise 
of religion; if it is administered consistently through an established district policy, it does not violate the First Amendment's 


Free Exercise Clause.” 
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On the other hand, a religious affiliations policy that prohibits public school employees from displaying religious emblems, 
dress, or insignia in schools has been held to violate the Free Exercise Clause of the First Amendment; the effect of such a 


policy is to prohibit an employee's symbolic religious expression and discipline those who did not comply while exempting 


employee symbolic speech that expresses nonreligious messages from similar treatment. However, a tee-shirt saying "Jesus 
2000" worn by a teacher has been found incompatible with the normal activity of a school, and places the school in the position 
of violating the principles of separation of church and state; requiring the teacher to cover the slogan or change the shirt would 


not hinder her ability to practice her religion.? 
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U.S. v. Board of Educ. for School Dist. of Philadelphia, 911 F.2d 882, 62 Ed. Law Rep. 460 (3d Cir. 1990). 
Jacobs v. Clark County School Dist., 373 F. Supp. 2d 1162, 199 Ed. Law Rep. 701 (D. Nev. 2005), affd, 
526 F.3d 419, 232 Ed. Law Rep. 578 (9th Cir. 2008), referring to U.S. Const. Amend. I. 

Littlefield v. Forney Independent School Dist., 268 F.3d 275, 158 Ed. Law Rep. 36 (5th Cir. 2001). 

Nichol v. ARIN Intermediate Unit 28, 268 F. Supp. 2d 536, 179 Ed. Law Rep. 315 (W.D. Pa. 2003) 
(impressionability of elementary school students not a sufficient reason for viewpoint discrimination). 
Downing v. West Haven Board of Ed., 162 F. Supp. 2d 19, 157 Ed. Law Rep. 112 (D. Conn. 2001). 
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Fed. 211 


Trial Strategy 


Interference with the Right to Free Exercise of Religion, 63 Am. Jur. Proof of Facts 3d 195 





State-sponsored, coercive prayer is forbidden by the Constitution.! If a school affirmatively sponsors the particular religious 


practice of prayer, it is in violation of the Establishment Clause.” The First Amendment's prohibition against any law respecting 
an establishment of religion, applied to the states through the Fourteenth Amendment, is violated by a state statute, or a rule 
of a school board adopted pursuant to statutory authority, requiring a daily reading of verses from the Bible and recitation of 
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§ 408. If required by state or by school board, 68 Am. Jur. 2d Schools § 408 


the Lord's Prayer by the students, prescribed as part of the curricular activities of students, who are required by law to attend 


school, and held in the school buildings under the supervision and with the participation of teachers employed in those schools.? 
That individual students may absent themselves, upon parental request, from religious exercises in public schools, furnishes no 
defense to a claim of unconstitutionality under the Establishment Clause of the First Amendment; nor is it a defense to urge that 


the religious practices involved are relatively minor encroachments on the First Amendment.“ 


A statute providing that each school board must permit school authorities to allow an opportunity, at the start of each school 
day, for those students and teachers desiring to do so, to observe a brief time in prayer or meditation, violates the Establishment 


Clause since the plain language of the statute demonstrates that its sole purpose is to return verbal prayer to the public schools.” 


A requirement of Bible readings by students over the school's public address system, followed by the recitation of the Lord's 
Prayer and the pledge of allegiance, although providing that no student is compelled to remain within the hearing of the program, 


violates the First Amendment.Ó That such a reading is without comment does not render the legislation constitutional.’ Similarly, 
a school committee resolution permitting voluntary participation in religious activities, including Bible readings, in school 


classrooms, prior to the start of the school day, is invalid. 


Observation: 


Even if the purpose of a state-required program consisting of exercises at the opening of each school day is not strictly religious, in 


that it has such secular purposes as the promotion of moral values, the contradiction of the materialistic trends of the present times, 


the perpetuation of American institutions, and the teaching of literature, those purposes may not be accomplished through readings 


from the Bible due to the undeniable place of the Bible as an instrument of religion.? 





The inclusion, in a daily program for public schools, ofa classroom prayer composed by state officials violates the Establishment 
Clause of the First Amendment, even though the prayer is denominationally neutral and its observance on the part ofthe students 


18 voluntary, 1? nor may a school provide for a "nonsectarian" prayer given by a clergyman selected by the school. »" Similarly, 
requiring public school kindergarten children to recite a verse prepared by the school prior to their morning snack may constitute 


a prayer despite the fact that the word "God" is not used whether or not the children assume a reverential attitude while reciting 


the verse. | 





Observation: 


Organized prayer in the classroom, where students have no choice but to participate or to conspicuously absent themselves, is 


unconstitutional whether led by students or teachers. 5 
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pe 


It is not a permissible state objective under the Establishment Clause of the First Amendment for a state to induce schoolchildren 


to read, to meditate upon, or to venerate and obey the 10 Commandments. 4 


A local public school board's policy and practice of starting the open-to-public portion of board meetings with an invocation 
violated the First Amendment's Establishment Clause and did not fall under the legislative-prayer tradition, which would 
exempt the policy from typical Establishment Clause analysis; notwithstanding the purported secular purposes of solemnizing 
meetings through invocation and demonstrating respect for religious diversity, there were equally available secular means of 
accomplishing such purposes, the board had a history of conducting primarily Christian prayer, the policy failed to incorporate 
or acknowledge minority religious beliefs and religious nonbelief, and the policy's purported secular purposes were belied by 


a public statement of a board member that board's goal in enacting prayer policy was the furtherance of Christianity. zd 
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12 DeSpain v. DeKalb County Community School Dist. 428, 384 F.2d 836, 30 A.L.R.3d 1342 (7th Cir. 1967) 


(recitation of, "We thank you for the flowers so sweet; We thank you for the food we eat; We thank you for 
the birds that sing; We thank you for everything"). 


13 Herdahl v. Pontotoc County School Dist., 933 F. Supp. 582, 112 Ed. Law Rep. 131 (N.D. Miss. 1996). 
14 Stone v. Graham, 449 U.S. 39, 101 S. Ct. 192, 66 L. Ed. 2d 199 (1980). 
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Constitutionality of regulation or policy governing prayer, meditation, or "moment of silence" in public schools, 110 A.L.R. 
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A state statute authorizing public schoolteachers to hold a one-minute period of silence for "meditation or voluntary prayer," 
the sole express purpose of which is to return voluntary prayer to the schools, violates the Establishment Clause of the First 


Amendment! even if the statute does not endorse prayer in preference to other forms of silent activity. On the other hand, a 
statute providing for the recitation by public school students of the Pledge of Allegiance, followed by a minute of silence for 
students to "reflect, pray, meditate, or engage in any other silent activity," was found to have the secular legislative purposes 
of fostering patriotism and providing for a period of thoughtful contemplation, as required to comply with the Establishment 


Clause. Similarly, the primary effect of a provision of a state statute mandating period of silence in public schools was not 
advancing or inhibiting religion in violation of the Establishment Clause; the provision did not limit students' thoughts during 
the moment of silence, and thus, did not have the principal or primary effect of advancing religion by limiting students' thoughts 
during the period of silence to one of two topics, prayer or reflection on the day's activity, nor did the provision favor religions 


which engaged in silent prayer over those that did 101 
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Observation: 


A teacher may not act to promote prayer during a school's moment of silence.” 
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1 Wallace v. Jaffree, 472 U.S. 38, 105 S. Ct. 2479, 86 L. Ed. 2d 29, 25 Ed. Law Rep. 39 (1985). 
2 May v. Cooperman, 780 F.2d 240, 29 Ed. Law Rep. 516 (3d Cir. 1985). 
3 Croft v. Governor of Texas, 562 F.3d 735, 243 Ed. Law Rep. 550 (5th Cir. 2009). 

As to the pledge of allegiance, generally, see § 403. 

4 Sherman ex rel. Sherman v. Koch, 623 F.3d 501, 261 Ed. Law Rep. 527 (7th Cir. 2010). 
5 Holloman ex rel. Holloman v. Harland, 370 F.3d 1252, 188 Ed. Law Rep. 620 (11th Cir. 2004). 
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In general, courts have held that an educator may not promote religion in a school setting and thus, a school district may order a 
teacher not to read the Bible in the classroom during school hours or order a teacher to keep the Bible offthe teacher's desk during 
school hours; the teacher's actions, when viewed in their entirety, have the primary effect of impermissibly communicating a 


message of endorsement of a religion to school students. ! However, it has also been held that a public school teacher's religiously 
motivated display of his personal Bible on his desk did not violate the Establishment Clause ofthe First Amendment; the teacher 
did not use the Bible while teaching, the Bible's inconspicuous presence on teacher's desk did not convey a message that the 
school district endorsed or promoted Christianity, the teachers' desks were considered personal space at school and the teachers 
often kept private items there, the teacher did not prominently stage or draw attention to his Bible, and the school district had 


the power to correct any misperceptions that it was endorsing the teacher's beliefs.” Allowing public school teachers to have 


personal religious items conveys a message of accommodation, not endorsement in violation of the Establishment Clause.? 





Observation: 


Teachers do not abandon their First Amendment rights, including the right to freely exercise their religion, when they enter their 


classrooms.^ 
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pe 


A public schoolteacher has no right to express religious beliefs in a classroom environment; thus, a school may place restrictions 


on a teacher's use of supplemental classroom materials having religious content.” A school district did not deny a public school 
teacher equal protection of the law when it ordered that the teacher remove banners emphasizing God from the classroom but 
continued to permit the display of other posters and materials that the teacher believed exhibited sectarian viewpoints, where 


the teacher had no individual right to speak for the government. However, an elementary schoolteacher's participation in an 
after-school religious group's meetings held on school property constitutes private speech and does not put the school district 
at risk of violating the Establishment Clause, where the teacher's participation does not occur during a school-sponsored event, 
the students participate with parental consent, and nonparticipating students exit the building before the meetings begin, unless 


they are otherwise supervised.” 


A coach violated the Establishment Clause of the First Amendment when he bowed his head and kneeled while his team prayed 
as the coach's extensive involvement with the team's prayers over many years, during which he organized, participated in, and 
led prayer would lead a reasonable observer to conclude that the coach was not merely showing respect when he bowed his 


head and kneeled, but was instead endorsing religion.® 


A school superintendent's prayers at mandatory teachers' meetings violate a teacher's rights under the Establishment Clause.” 


A school district's decision not to renew a guidance counselor's contract because of her conduct in praying with students, 
advocating abstinence, and disapproving of contraception, does not violate the guidance counselor's rights under the Free 
Exercise Clause of the First Amendment; rather, the school district is within its right in controlling the policies implemented 


by its staff, !° 
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2 Freshwater v. Mt. Vernon City School Dist. Bd. of Edn., 137 Ohio St. 3d 469, 2013-Ohio-5000, 1 N.E.3d 
335, 300 Ed. Law Rep. 452 (2013). 

3 Freshwater v. Mt. Vernon City School Dist. Bd. of Edn., 137 Ohio St. 3d 469, 2013-Ohio-5000, 1 N.E.3d 
335, 300 Ed. Law Rep. 452 (2013). 
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WESTLAW 


§ 410. Religious activities of educators in school setting, 68 Am. Jur. 2d Schools § 410 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 


§ 411. Student-initiated or student-led messages and prayers, 68 Am. Jur. 20 Schools... 


68 Am. Jur. 2d Schools § 411 
American Jurisprudence, Second Edition May 2021 Update 


Schools 

Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 

XII. Schools, Religion, and the First Amendment 


A. In General 


3. Prayers and Bible Readings; Distribution of Religious Literature 


§ 411. Student-initiated or student-led messages and prayers 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawizz«1350 
West's Key Number Digest, Education(jzx391, 442, 724, 725 


A.L.R. Library 


Application of First Amendment in School Context—Supreme Court Cases, 57 A.L.R. Fed. 2d 1 





Religious speech by students does not become forbidden state action the moment the students walk through the schoolhouse 
door.! Thus, an injunction against a school district permitting any prayer in a public context at any school function is overbroad 


to the extent that it equates all student religious speech in any public context at school with state speech.” Nothing in the 
Constitution prohibits any public school student from voluntarily praying at any time before, during, or after the school day, nor 
does it prohibit prayer aloud or in front of others, as in the case of an audience assembled for some other purpose; so long as 
the prayer is genuinely student-initiated, and not the product of any school policy which actively or surreptitiously encourages 


it, the speech is private and it is protected.” Thus, a school system's policy of permitting graduating students to select a student 
to deliver a message wholly of the student's own choosing at the beginning or closing of a high school graduation ceremony 
does not violate the Establishment Clause where the state does not endorse the student's message in an appreciable manner, and 
when the policy has a secular purpose that does not have the primary effect of advancing religion, and does not excessively 


entangle the school board with religion. Nevertheless, a school district's policy of permitting student-led, student-initiated 
invocations or statements before high school football games was found by the Supreme Court to lack a valid secular purpose 
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but instead was found to have been implemented to endorse school prayer.” A public school prayer is not student-initiated, and 
hence constitutional under the Establishment Clause, simply because the initial idea for prayer was the student's; the true test 


of constitutionality is whether the school encouraged, facilitated, or in any way conducted the prayer.° 


A statute that permits public school students to initiate a nonsectarian, nonproselytizing prayer at various compulsory and 
noncompulsory school events is unconstitutional, as the statute advances religion over irreligion by giving a preferential, 


exceptional benefit to religion that it does not extend to anything else." Thus, the practice of asking fifth and sixth grade students 
to volunteer to lead prayers in a public school classroom, and student-led prayers at high school football games, violates the 


First Amendment.? Similarly, a school district's policy of allowing students to give a nonsectarian, nonproselytizing prayer at 
graduation ceremonies violates the Establishment Clause when extended to permit such prayers over a public address system 


at football games.? A school district's policy prohibiting faculty participation in student-initiated prayer does not violate the 
First Amendment rights of a coach who wishes to bow his head and kneel during prayers before games; even though the coach 
argues that he is instilling values in the team, he is doing so as part of his duties as a public school employee and not as part of 
a private association the school district has a legitimate educational interest in avoiding Establishment Clause violations, and 


its policy prohibiting faculty participation in student-initiated prayer is reasonably related to that interest. A 


A school district's unwritten policy of prescreening the contents of graduation speeches does not impinge on the First 
Amendment rights of a student who wishes to deliver a religious valedictory message; the student is obligated to follow the same 
rules as other speakers who must have their speeches prescreened and thus, when the student delivered a religious message, it 


was proper for the school to require, as a condition of receiving a diploma that the student publicly apologize for it. " Delivering 
a valedictory speech was an important benefit, as an element of the test for determining whether a school district impermissibly 
burdened a former student's free exercise of religion by refusing to allow her to deliver a valedictory speech, as a graduating 
student at a high school graduation ceremony, because her proposed speech contained religious references; although an invitation 
to deliver a valedictory speech was an honor conferred on the student based on the student's academic success throughout high 
school, she did not show that the school district unduly burdened her free exercise of religion by conditioning the delivery of her 
valedictory speech on omitting the religious references from the text because she could not demonstrate that the school district's 


request that she omit the religious references was incompatible with the tenets of her religious faith. B 
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type of event that can be appropriately solemnized with prayer). 
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11 Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009) (the 


court noted that the constitutional rights of students in a public school are not automatically coextensive 
with the rights of adults in other settings). 
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(2010). 
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Distributing Bibles to grade schoolchildren in the classroom raises far graver Establishment Clause concerns than permitting 
outside groups to distribute religious flyers on school premises or inviting ministers to give nonsectarian prayers at graduation 


ceremonies. ! Setting up a central Bible distribution point on a campus also violates the First Amendment rights of the children.? 


On the other hand, a school district does not unconstitutionally endorse religion by allowing distribution of a religious 
organization's materials in school, where it made clear that the school does not endorse the message, and students are not likely 


to perceive school sponsorship or endorsement of the message." 


An evangelist, who was arrested after he passed out Christian literature near a high school and ignored a dean's request to move 
across the street, failed to identify a similarly situated individual who had been treated differently, as required to support his 
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class-of-one equal protection claim against the school district; the evangelist only referenced hypothetical labor picketers, and, 
contrary to his argument, a state statute did not provide a free pass to picketers to engage in unrestricted First Amendment activity 


but rather stripped local municipalities of the ability to regulate their activity and instead reserved such power to the state.“ 
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The study of the Bible in public school is not per se unconstitutional; a Bible-as-literature course can survive constitutional 
scrutiny if it is sufficiently secular in nature.! The adoption of a curriculum including a course on the Old Testament designed 


to teach history and not religion meets the secular purpose requirement for Bible study in public schools.” 





Observation: 


The U.S. Supreme Court has noted that the Bible is worthy of study for its literary and historic qualities and that the study of the Bible, 


when presented objectively as a part of a secular program of education, may be effected consistently with the First Amendment. 
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po 


Even assuming a good-faith intention on the part of school authorities to restrict a Bible literature course to secular studies, 


such a course violates the Establishment Clause when the primary effect of the course is the advancement of religion.* Thus, 
offering Bible study classes in a public school is an unconstitutional endorsement of religion when it clearly favors religion 


over irreligion and prefers fundamentalist Christianity to the exclusion of all others.” It is not sufficient to state that the purpose 


of the class is to teach character development when the Bible is being taught in a public school as religious truth. 


The reading of Bible stories aloud by parent volunteers during a lunch recess while students are present in the classroom at an 
elementary public charter school appears to be a questionable practice and yet, where the reading is done by parents, not teachers, 
during noninstructional time when children are free to listen or not, the practice does not justify a reasonable perception of 
religious endorsement by the school; the record could not support a reasonable finding that any injury flowing from this practice 
was attributable to the school because of its deliberate indifference, as there was no evidence that the school administration was 


made aware of the parents' practice and either rebuffed or ignored any complaints.” 
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Í Hall v. Board of School Com'rs of Conecuh County, 656 F.2d 999 (5th Cir. 1981). 

2 Gibson v. Lee County School Bd., 1 F. Supp. 2d 1426, 127 Ed. Law Rep. 85 (M.D. Fla. 1998). 

3 School Dist. of Abington Tp., Pa. v. Schempp, 374 U.S. 203, 83 S. Ct. 1560, 10 L. Ed. 2d 844 (1963). 

4 Hall v. Board of School Com'rs of Conecuh County, 656 F.2d 999 (5th Cir. 1981) (the course consisted 
entirely of a Christian religious perspective and within that a fundamentalist and/or evangelical doctrine). 
The inclusion in a course on the New Testament of an account of the resurrection of Jesus Christ introduces 
a central statement of the Christian religious faith which could be given only a religious interpretation, and 
violates the Establishment Clause. Gibson v. Lee County School Bd., 1 F. Supp. 2d 1426, 127 Ed. Law Rep. 
85 (M.D. Fla. 1998). 
Herdahl v. Pontotoc County School Dist., 933 F. Supp. 582, 112 Ed. Law Rep. 131 (N.D. Miss. 1996). 

6 Doe v. Porter, 370 F.3d 558, 188 Ed. Law Rep. 100, 58 Fed. R. Serv. 3d 901, 2004 FED App. 0171P (6th 
Cir. 2004). 

7 Daugherty v. Vanguard Charter School Academy, 116 F. Supp. 2d 897, 148 Ed. Law Rep. 208 (W.D. Mich. 
2000). 
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The U.S. Supreme Court has ruled that the government may not establish a "religion of secularism" in the sense of affirmatively 
opposing or showing hostility to religion, thus preferring those who believe in no religion over those who do believe.! However, 


courts have held that secular humanism, when taught in school, is not a "religion" for Establishment Clause purposes.” 


A significant factor in upholding governmental programs in the face of Establishment Clause attack is their neutrality towards 
religion; the guarantee of neutrality is respected, not offended, when the government, following neutral criteria and evenhanded 


policies, extends benefits to recipients whose ideologies and viewpoints, including religious ones, are broad and diverse.) A 
school policy on religion stating that the school has the responsibility to teach about religion but not to actively sponsor nor 
interfere with religion does not violate the Establishment Clause, in that it sensibly and comprehensively addresses issues 


implicated by teaching that touch on religion, while it remains neutral. 
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2 Peloza v. Capistrano Unified School Dist., 37 F.3d 517, 94 Ed. Law Rep. 1159 (9th Cir. 1994). 
3 Good News Club v. Milford Central School, 533 U.S. 98, 121 S. Ct. 2093, 150 L. Ed. 2d 151, 154 Ed. Law 
Rep. 45 (2001). 
4 Weinbaum v. City of Las Cruces, N.M., 541 F.3d 1017, 236 Ed. Law Rep. 575 (10th Cir. 2008). 
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Legislation forbidding the teaching in public schools of the Darwinian theory of evolution is an impermissible state endorsement 
of a particular religious viewpoint. ! The mandated teaching of evolution as a major theme of science is not a violation of the 
Establishment Clause since evolution is not a religion.” The Establishment Clause does not prohibit teaching about a doctrine, 


such as evolution, merely because it conflicts with the beliefs of a religious group.” 


Observation: 


The allegedly religious aspects of evolution theory are too insubstantial to make its teaching an Establishment Clause violation, 


particularly in the absence of any official policy regarding evolution. 





Teaching or using books referring to evolution does not violate the free exercise rights of persons believing in the literal truth 
of the biblical story of creation since the mere exposure to objectionable ideas, without governmental compulsion to affirm or 
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deny a religious belief, is insufficient to support a free exercise complaint. A disclaimer to be read immediately before the 
teaching of evolution is not sufficiently neutral to prevent it from violating the Establishment Clause even if it merely articulates 
a recognition by a school board that it is the basic right and privilege of each student to form his or her own opinion, or to 


maintain beliefs taught by parents, on the matter of the origin of life and matter. 


A state statute, providing that the public schools are not required to teach either the theory of evolution or "creation science," 
but that 1f either one is taught, the other must also be taught, advances a religious doctrine in violation of the First Amendment's 
Establishment Clause when the state officials charged with implementing the statute fail to identify a clear secular purpose for 


it.’ Even if the statute's stated purpose is to protect academic freedom, it violates the Establishment Clause when the statute is 
primarily designed either to promote a particular religious tenet or to prohibit the teaching of a scientific theory disfavored by 


certain religious sects. A school district's policy on the teaching of "intelligent design" in a high school class, which required 
students to hear a statement mentioning intelligent design as an alternative to Darwin's theory of evolution, amounts to an 
endorsement of religion in violation of the Establishment Clause because such a policy imposes a religious view of biological 


origins into the biology course.” 


Observation: 


At least one biology textbook mentioning creationism has passed constitutional muster in a state court; the textbook contained 


references to creationism, but the court noted that the book did not pass judgment on the efficacy of creation theory. 1 The book 


clearly stated that creationism was not a scientific theorem capable of being proven or disproven through scientific methods. !! 
Such a textbook serves the secular purpose of educating biology students regarding the nature of the scientific method as well as 
the most common explanations for the origin of life and reference to creation theory in no way advances or endorses religious 


belief or practice; thus, use of the textbook does not foster excessive state entanglement with religion, and does not violate the 


Establishment Clause. !? 
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While schools have a constitutional duty to make certain that teachers do not inculcate religion, the Establishment Clause does 


not prohibit schools from teaching about religion.! In the context of public schools, the Establishment Clause does not prohibit 
schools from teaching about religion, nor does it bar public schools from making any mention of religion when teaching a 


secular lesson about pluralism and tolerance.” 


Mere adoption and use of books containing some discussion of religion is insufficient to constitute excessive entanglement 
with religion and in reviewing Establishment Clause objections to textbooks, the court must consider the textbooks and the 


curriculum as a whole to determine whether the primary effect is to endorse or inhibit religion.” Specifically, a state public 
school curriculum's teaching of Hindu religion from a secular perspective, including references to Bhagavad Gita as "literature" 
and "classical text," rather than sacred text, did not have principal or primary effect of advancing or inhibiting religion, and 
thus did not violate the Establishment Clause, in the context of the history curriculum and in light of similar treatment of other 


religious texts, including the Torah, Hebrew Bible, Qur'an, and Christian Bible. 


A school district's use of teaching materials that ask grade school children to discuss witches or create poetic chants does not 
promote witchcraft, in violation of the Establishment Clause, where the questioned activities and teaching aids are drawn from 
a secular source and used for a secular purpose, which suggest fantasy activities that happen to resemble religious practices, 


and are not overt religious exercises.? 
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The primary effect of a comparative faith statement presented on a slide during a public high school world history class, 
"most Muslim's faith is stronger than the average Christian," and a fill-in-the-blank assignment on the Islamic declaration 
known as the Shahada, which included the statement "[t]here is no god but Allah and Muhammad is the messenger of Allah," 
was to teach comparative religion, not to endorse any religious belief, as required for the challenged materials to survive 
student's Establishment Clause challenge; a reasonable observer, aware of world history curriculum being taught, would not 


have perceived the singular comparative faith statement or lone statement about a religion's core principle on fill-in-the-blank 


assignment as endorsement or disapproval of religion. 


A state's policy prohibiting the use of sectarian or denominational texts in public schools does not violate the Establishment 





Clause." 
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3 California Parents for Equalization of Educational Materials v. Noonan, 600 F. Supp. 2d 1088, 243 Ed. Law 
Rep. 96 (E.D. Cal. 2009). 
As to the excessive entanglement test, generally, see Am. Jur. 2d, Constitutional Law § 433. 

4 California Parents for Equalization of Educational Materials v. Torlakson, 370 F. Supp. 3d 1057, 365 Ed. 
Law Rep. 453 (N.D. Cal. 2019). 

5 Brown v. Woodland Joint Unified School Dist., 27 F.3d 1373, 92 Ed. Law Rep. 828 (9th Cir. 1994). 

6 Wood v. Arnold, 915 F.3d 308, 362 Ed. Law Rep. 715 (4th Cir. 2019), cert. denied, 140 S. Ct. 399, 205 
L. Ed. 2d 214 (2019). 
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The Establishment Clause does not prohibit teaching about particular subjects merely because such teaching conflicts with 
the beliefs of a religious group.! Public schools are not obliged to shield individual students from ideas which potentially are 
religiously offensive, particularly when the school imposes no requirement that the student agree with or affirm those ideas, 
or even participate in discussions about them.? The constitutional right of parents to direct the religious upbringing of their 


children is distinct from any right their children might have regarding the content of their school curriculum.? 


A school district does not violate a parent's due process or free exercise rights by requiring a child to attend a health education 
course where the school board's mandatory health curriculum has the legitimate objective of providing young people with the 


capacity to obtain, interpret, and understand basic health information and services." 


Parents who asserted that their religious beliefs were offended by gay marriage and homosexuality failed to demonstrate a 
constitutionally significant burden on their children's free exercise rights by a school district's inclusion in the elementary school 
curriculum of materials intended to encourage respect for gay parents and couples and by the school district's refusal to provide 


prior notice and an exemption from such instruction. 


The primary effect of a state's model content standards and model curriculum frameworks was to establish a curriculum on 
ancient history and social sciences, and not to denigrate the Hindu religion in violation of the Establishment Clause, even though 


the standards and framework contained teachings arguably associating Hinduism with morally dubious historical practices. 
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The Establishment Clause does not proscribe private religious conduct during nonschool hours merely because it takes place 


on school premises; instead, the Establishment Clause requires neutrality, as opposed to hostility, towards religion. ! 
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The Federal Equal Access Act provides in part that it is unlawful for any public secondary school which receives federal 
financial assistance and which has a limited open forum to deny equal access or a fair opportunity to, or discriminate against, 
any students who wish to conduct a meeting within that limited open forum on the basis of the religious, political, philosophical, 


or other content of the speech at such meetings.” A public secondary school has a limited open forum whenever such school 
grants an offering to or opportunity for one or more noncurriculum related student groups to meet on school premises during 


noninstructional time.? 


Observation: 


4 


The Equal Access Act's requirements do not violate the Establishment Clause. 





A requirement of a school board that all listings, communications, and announcements issued by the school district pertaining 
to a student Bible club expressly state that the school district does not endorse the club but is mandated by the Equal Access Act 
to permit the club's activities, constitutes a sufficient disassociation from the club's religious speech to avoid the appearance of 


the endorsement of religion, and thus to avoid a violation of the Establishment Clause in recognizing the club.? 


A public school is not required to discriminate between viewpoints, e.g., by allowing nonreligious clubs to meet on school 
property while excluding religious clubs, in order to avoid violating the Establishment Clause of the First Amendment and if a 
club's meetings are held after school hours, are not sponsored by the school, and are open to any student who obtains parental 
consent, and the school makes its forum available to other organizations, the school will not be seen as endorsing a religious 


viewpoint.Ó As to the risk that young schoolchildren may think that the school 19 endorsing a religious club that they feel 
coerced to join, the relevant community to consider is the parents, not the children; it is the parents who choose whether their 


children should attend the club meetings; they may not attend without their parents' permission.” It is unreasonable to believe 
that the parents will be confused about whether the school is endorsing religion; the risk that small children may perceive an 
endorsement of religion does not counsel in favor of excluding a Christian children's club's religious activity after hours on 


school premises as there are countervailing constitutional concerns related to the free speech rights of the club and its members.® 


Observation: 


A public high school's denial of permission for a club to meet on school premises during a student activity period, solely because 


of the club's religious nature, constitutes viewpoint discrimination in violation of the First Amendment.” 
g Wp 
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Ed. Law Rep. 695 (8th Cir. 2012). 
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Board of Educ. of Westside Community Schools v. Mergens By and Through Mergens, 496 U.S. 226, 110 
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Allowing religious worship services in a public school building during nonschool hours does not violate the Establishment 
Clause; no valid Establishment Clause concern exists when a school grants access to its facilities on a religion-neutral basis to 


a wide spectrum of outside groups. Conversely, when a public school or other government agency creates a forum generally 
open to the public but denies access to those who would engage in protected religious speech, the state's interest in avoiding an 
Establishment Clause violation is no defense to violating the Free Exercise Clause rights of religious speakers.” A school board 


policy expressly banning religious worship services in a school during nonschool hours raises Free Exercise Clause concerns.” 


When a school district denies an organization the use of its facilities for a religious purpose, having permitted other religious 
uses of school property in the past, the denial is unconstitutional as lacking viewpoint-neutrality, and a violation of the rights 


of members of the organization to freedom of religion.? 
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Allowing a church access to school premises for the purpose of, for example, exhibiting a film for religious purposes, is not 


an establishment of religion, when the showing is not during school hours, is not sponsored by the school, and is open to the 


public.Ó A school does not violate the Establishment Clause by providing a religious organization with access to limited or 


nonpublic forums such as school walls and bulletin boards." 
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The use of a portion of a church or other sectarian building for public school purposes, or the payment of rent for it, is not in itself 
a violation of the various state constitutional provisions guaranteeing free religious worship or prohibiting the appropriation of 


public funds for sectarian purposes. ! Thus, if a school district needs a place to hold school sessions, a part of a church may 


properly be leased for such a purpose,” or even part of a building in which a sectarian school is conducted.’ 
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Footnotes 

1 Taetle v. Atlanta Independent School System, 280 Ga. 137, 625 S.E.2d 770 (2006); Knowlton v. Baumhover, 
182 Iowa 691, 166 N.W. 202, 5 A.L.R. 841 (1918); State ex rel. Conway v. District Board of Joint School 
Dist. No. 6 of Towns of Plymouth, Wonewoc, and City of Elroy, 162 Wis. 482, 156 N.W. 477 (1916). 

2 Millard v. Board of Education, 121 Ill. 297, 10 N.E. 669 (1887); Rawlings v. Butler, 290 S.W.2d 801, 60 
A.L.R.2d 285 (Ky. 1956). 

3 Dorner v. School District No. 5, 137 Wis. 147, 118 N.W. 353 (1908). 
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Under the Federal Constitution, if a government aid program is neutral with respect to religion and provides assistance directly 
to a broad class of citizens who, in turn, direct government aid to religious schools wholly as a result of their own genuine and 


independent private choice, the program is not readily subject to challenge under the Establishment Clause. The Establishment 


Clause does not require the exclusion of pervasively sectarian schools from otherwise permissible aid programs.” State law 
authorizing funding for infrastructure improvements and other projects, which included grants to parochial schools, do not 
facially violate the Establishment Clause; the purpose of the law and its several provisions was to fund capital improvements 
and construction and to create jobs in the state, which is a legitimate, secular legislative purpose, the law did not have the 
primary effect either of advancing or inhibiting religion, and there was no showing that the law's provisions fostered excessive 


entanglement between church and state. Nevertheless, under the Federal Constitution, it is permissible for public educational 
systems to provide and fund programs only to public schools and to public school students; the condition for such funding, 


attendance in public school, inherently corresponds to the benefit conferred, public education and its constituent parts.* 
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State constitutions often prohibit the appropriation of public money in support of any sectarian school.? However, the prohibition 
against government expenditures to benefit religious or theological institutions in a state constitution has been held not apply to 


institutions and programs providing primary and secondary education. When aid is provided to sectarian schools, it may violate 
the Establishment Clauses of the state and federal constitutions if the institution is pervasively sectarian; both the nature of the 


aid and the nature of the educational institution receiving that aid must be appropriately considered and balanced to determine 


whether an Establishment Clause prohibits a particular school aid program.’ 


If a state permits private schools to participate in a generally available public benefit program, the state, to comply with the 


First Amendment's Free Exercise Clause, must provide the benefit to religious schools on equal terms.? 


Under the First Amendment Establishment Clause, governmental agencies generally may not make unrestricted cash payments 
directly to religious institutions, and the state may not grant aid to a religious school, whether cash or in kind, where the 


effect of the aid is that of a direct subsidy to the religious school from the state.” However, indirect benefits to a religion may 


be permissible, especially when the benefit to the religious institution is attenuated. 10 ^ sectarian school may be allowed to 
benefit from a state program if the school offers a sufficiently broad curriculum in secular subjects such that the school's use of 
educational facilities promotes the public interest in secular education, and the academic content of classes in secular subjects 
is typical of such classes when taught in nonreligious schools and is thus neutral with respect to religion; an aid program must 
have the primary purpose of advancing legitimate public ends, and its effects may not include a benefit to religious activity that 


is other than indirect, remote, or incidental to its primary secular purpose. 


Observation: 


A governmental agency may condemn blighted property and convey it to a religious school where the primary effect of the taking 


is to eliminate blight, and the secondary effect is the creation of the religious school; the sale of the property to the religious entity 


does not constitute entanglement that would make the taking unconstitutional. E 
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Footnotes 

1 Zelman v. Simmons-Harris, 536 U.S. 639, 122 S. Ct. 2460, 153 L. Ed. 2d 604, 166 Ed. Law Rep. 30 (2002), 
referring to U.S. Const. Amend. I. 

2 Mitchell v. Helms, 530 U.S. 793, 120 S. Ct. 2530, 147 L. Ed. 2d 660, 145 Ed. Law Rep. 44 (2000) (per 
Thomas, J., with three Justices concurring and two Justices concurring in the judgment). 

3 Sherman v. Quinn, 735 F. Supp. 2d 1035 (C.D. Ill. 2010). 
As to the excessive entanglement test, generally, see Am. Jur. 2d, Constitutional Law $ 433. 

4 Cornerstone Christian Schools v. University Interscholastic League, 563 F.3d 127, 243 Ed. Law Rep. 609 
(5th Cir. 2009). 

5 Reuben Quick Bear v. Leupp, 210 U.S. 50, 28 S. Ct. 690, 52 L. Ed. 954 (1908); Knowlton v. Baumhover, 182 


Iowa 691, 166 N.W. 202, 5 A.L.R. 841 (1918); Harfst v. Hoegen, 349 Mo. 808, 163 S.W.2d 609, 141 A.L.R. 
1136 (1941); Moses v. Ruszkowski, 2019-NMSC-003, 458 P.3d 406, 374 Ed. Law Rep. 1113 (N.M. 2018). 
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11 


12 


As to use of public funds in aid of sectarian institutions, see Am. Jur. 2d, Public Funds § 57. 

A state constitutional provision prohibiting appropriations of public funds to religious schools did not violate 
the federal constitutional Equal Protection Clause or Free Exercise Clause, despite a claim that the provision 
was an anti-Roman Catholic "Blaine Amendment"; the provision was not the product of animosity toward 
any particular religion, but was borne of the state constitutional framers' desire to avoid state support of all 
religious institutions' schools. University of Cumberlands v. Pennybacker, 308 S.W.3d 668, 256 Ed. Law 
Rep. 945 (Ky. 2010). 

Meredith v. Pence, 984 N.E.2d 1213, 290 Ed. Law Rep. 998 (Ind. 2013). 

Virginia College Bldg. Authority v. Lynn, 260 Va. 608, 538 S.E.2d 682, 149 Ed. Law Rep. 918 (2000). 
Moses v. Ruszkowski, 2019-NMSC-003, 458 P.3d 406, 374 Ed. Law Rep. 1113 (N.M. 2018). 

As to public aid to private schools, generally, see §§ 440 to 442. 

Wirtz v. City of South Bend, In., 813 F. Supp. 2d 1051, 276 Ed. Law Rep. 718 (N.D. Ind. 2011). 
Kotterman v. Killian, 193 Ariz. 273, 972 P.2d 606, 132 Ed. Law Rep. 938 (1999) (benefits to religious 
schools from a state tax credit for donations to school tuition organizations were sufficiently attenuated so 
that the credit did not violate the state constitutional prohibition against the use of public money for religious 
worship, exercise, or instruction, or to support any religious establishment). 

California Statewide Communities Development Authority v. All Persons Interested etc., 40 Cal. 4th 788, 
55 Cal. Rptr. 3d 487, 152 P.3d 1070, 216 Ed. Law Rep. 895 (2007). 

In re Redevelopment Authority of City of Philadelphia, 595 Pa. 241, 938 A.2d 341 (2007). 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 422. Enforcement of generally applicable laws, 68 Am. Jur. 2d Schools § 422 


68 Am. Jur. 2d Schools § 422 


American Jurisprudence, Second Edition May 2021 Update 

Schools 

Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 

XII. Schools, Religion, and the First Amendment 


B. State Aid to and Regulation of Religiously Oriented Schools 


1. In General 


§ 422. Enforcement of generally applicable laws 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawi=r1360 to 1369 





The state or its subdivisions may enforce neutral and generally applicable laws by inspecting property where religious schools 


operate without violating the Free Exercise Clause of the First Amendment. Unless the state carries out inspections of other 
similarly situated private schools in a less-burdensome manner or selectively enforces a facially neutral regulatory scheme for 


the purpose of discriminating against a church-operated school, the state does not violate a religious school's right to equal 


protection.” 


The repeal of a religious exemption to a statute requiring parents and guardians of children to vaccinate children before the 
children were permitted to attend any school in the state was motivated by public health concerns, rather than religious animus, 


in a parents' class action suit for a declaratory judgment that repeal of the religious exemption violated the Free Exercise Clause.* 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 
Footnotes 
1 Youngblood v. Florida Dept. of Health, 224 Fed. Appx. 909 (11th Cir. 2007), referring to U.S. Const. Amend. 
I. 
Youngblood v. Florida Dept. of Health, 224 Fed. Appx. 909 (11th Cir. 2007). 
3 F.F. on behalf of Y.F. v. State, 66 Misc. 3d 467, 114 N.Y.S.3d 852, 373 Ed. Law Rep. 888 (Sup 2019) 


(legislative memoranda accompanying the bill and the governor's approval statement described the objective 
of the repeal as the protection of public health from vaccine-preventable diseases, explained the repeal was 
prompted by recent outbreaks both nationally and within the state, explained the outbreaks in the state were 
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the primary driver of a national epidemic, and the noted Center for Disease Control (CDC) found a high 
vaccination rate among school children was vital to preventing outbreaks). 
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A statute requiring the supervisory officers of private schools to report the names, ages, and residences of the children in 
attendance and which is intended to facilitate enforcement of compulsory school attendance laws, does not, when applied to a 


church-operated school, violate the Establishment Clause.! Similarly, a state requirement that the principals of church-affiliated 
schools report to the state the names and ages of the attending children and the names of the teachers employed does not 
violate the Free Exercise Clause since reporting serves a compelling state interest in the education of children that outweighs 


the minimal burden placed on the parents' religious beliefs.” 


A state law governing reporting and superintendent review requirements for home-schooled children ensures that children 
taught in home education programs demonstrate progress in the educational program, and does not interfere, or authorize any 
interference, with parents' religious teachings or use of religious materials; thus, such a law does not violate the parents' rights 


under the Free Exercise Clause and the purported due process right of a parent to direct a child's education.” 
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Footnotes 
1 Attorney General v. Bailey, 386 Mass. 367, 436 N.E.2d 139, 4 Ed. Law Rep. 834 (1982). 
2 Fellowship Baptist Church v. Benton, 815 F.2d 485, 38 Ed. Law Rep. 893 (8th Cir. 1987); Attorney General 
v. Bailey, 386 Mass. 367, 436 N.E.2d 139, 4 Ed. Law Rep. 834 (1982). 
3 Combs v. Homer-Center School Dist., 540 F.3d 231, 236 Ed. Law Rep. 117 (3d Cir. 2008), referring to U.S. 
Const. Amend. I. 
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A statutory requirement that teachers at all schools, including religiously oriented schools, be certified by the state does not 


unduly infringe upon the right to the free exercise of religion guaranteed by the First Amendment! to parents of private school 
pupils since the state has a compelling interest in requiring minimum standards of teachers to ensure the adequate education 


of children.” 


Observation: 


That parental objections to state certification rest upon sincere religious belief does not require the state to adopt an alternative 


to teacher certification.? 
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At least one jurisdiction has held that a state teacher certification requirement for home schooling under a compulsory school 
attendance law violates the Free Exercise Clause of the First Amendment when applied to parents whose religious convictions 


prohibit the use of certified instructors." 
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1 U.S. Const. Amend. I. 
2 Johnson v. Charles City Community Schools Bd. of Educ., 368 N.W.2d 74, 25 Ed. Law Rep. 524 (lowa 


1985); Valley Christian School v. Montana High School Ass'n, 2004 MT 41, 320 Mont. 81, 86 P.3d 554, 186 
Ed. Law Rep. 543 (2004) (requirement that school hire certified teachers); State v. Rivinius, 328 N.W.2d 
220, 8 Ed. Law Rep. 474 (N.D. 1982). 

3 State v. Rivinius, 328 N.W.2d 220, 8 Ed. Law Rep. 474 (N.D. 1982). 
People v. DeJonge, 442 Mich. 266, 501 N.W.2d 127, 83 Ed. Law Rep. 773 (1993). 
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A state law that requires the approval of a private religious academy's secular education program does not violate the Free 
Exercise Clause because the state's interest in making certain that its children receive an adequate secular education 19 


compelling. l 


The Constitution does not require a state to employ a standardized testing approach, rather than enforcing a more intrusive 


requirement for "equivalent instruction," in evaluating the secular education provided at private religious schools.” The 
evaluation of a school's secular education program involving the obtaining of written information, the examination of the 
academic qualifications of the faculty members, and an on-site visitation by school officials is reasonably necessary to promote 
effectively the state's substantial interest in the quality of the children's education; such involvement of the state with a private 


religious school does not produce excessive governmental entanglement with religion so as to violate the Establishment Clause 


of the First Amendment.? 





Observation: 


That a school district's curriculum review committee evaluates a sectarian elementary school's reading program does not indicate 


excessive governmental entanglement with religion, even when the committee approves reading materials that allegedly indoctrinate 


children in values directly opposed to their Christian beliefs. 
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Footnotes 

| New Life Baptist Church Academy v. Town of East Longmeadow, 885 F.2d 940, 56 Ed. Law Rep. 82 (1st 
Cir. 1989), referring to U.S. Const. Amend. I. 

2 Fellowship Baptist Church v. Benton, 815 F.2d 485, 38 Ed. Law Rep. 893 (8th Cir. 1987); Blount v. 
Department of Educational and Cultural Services, 551 A.2d 1377, 51 Ed. Law Rep. 167 (Me. 1988); Sheridan 
Road Baptist Church v. Department of Educ., 426 Mich. 462, 396 N.W.2d 373, 36 Ed. Law Rep. 155 (1986). 

3 New Life Baptist Church Academy v. Town of East Longmeadow, 885 F.2d 940, 56 Ed. Law Rep. 82 (1st 
Cir. 1989). 
As to the excessive entanglement test, generally, see Am. Jur. 2d, Constitutional Law § 433. 

4 Fleischfresser v. Directors of School Dist. 200, 15 F.3d 680, 89 Ed. Law Rep. 429, 28 Fed. R. Serv. 3d 217 
(7th Cir. 1994). 
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Right of school authorities to release pupils during school hours for purpose of attending religious education classes, 2 
ACIE ROd 1371 





Some communities permit pupils, when so requested by their parents, to absent themselves from classes during a specified 


period each week for the purpose of attending religious instruction classes. 1 


A "released time" arrangement, made between a board of education and a local association of churches, under which pupils 
whose parents so request are permitted to attend religious instruction classes conducted during regular school hours in the 
school building by outside teachers furnished by the association, and pupils not attending such classes are required to continue 
their regular secular studies, violates the constitutional principle of separation of church and state as expressed in the First 


Amendment and made applicable to the states by the Fourteenth Amendment.” On the other hand, a released-time program has 
been upheld when it was operated outside the school building by, and at the expense of, a duly constituted religious body, all 
other students remained in their classrooms, and the school authorities did not use coercion or persuasion to get students into 


the religious courses.? A released-time program does not violate the Establishment Clause as implemented by a school district 
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when it uses no public funds and involves no on-site religious instruction, is purely voluntary, and there is no specific coercion 


or pressure brought to bear on nonparticipants by school officials. 


Observation: 


Any released-time program, by its very nature, presents the potential for unconstitutional entanglement of public schools with 


religious institutions and for this reason, the least entangling administrative alternatives must be elected when a released-time 


program is instituted. 
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Footnotes 

1 Pierce ex rel. Pierce v. Sullivan West Central School Dist., 379 F.3d 56, 191 Ed. Law Rep. 36 (2d Cir. 2004); 
Smith v. Smith, 523 F.2d 121 (4th Cir. 1975). 

2 People of State of Ill. ex rel. McCollum v. Board of Ed. of School Dist. No. 71, Champaign County, Ill., 333 
USS. 203, 68 S. Ct. 461, 92 L. Ed. 649, 2 A.L.R.2d 1338 (1948). 
The distribution of cards in public schools, or the making of announcements or explanations for the purpose 
of obtaining parents' consent for their children's participation in a released-time program, by representatives 
of religious groups or instructors in the schools, is unconstitutional. Perry v. School Dist. No. 81, Spokane, 
54 Wash. 2d 886, 344 P.2d 1036 (1959). 

3 Zorach v. Clauson, 343 U.S. 306, 72 S. Ct. 679, 96 L. Ed. 954 (1952). 

4 Pierce ex rel. Pierce v. Sullivan West Central School Dist., 379 F.3d 56, 191 Ed. Law Rep. 36 (2d Cir. 2004), 
referring to U.S. Const. Amend. I. 

5 Lanner v. Wimmer, 662 F.2d 1349, 1 Ed. Law Rep. 138 (10th Cir. 1981). 

End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


§ 427. Under Federal Constitution, 68 Am. Jur. 2d Schools § 427 


68 Am. Jur. 2d Schools § 427 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
XII. Schools, Religion, and the First Amendment 


B. State Aid to and Regulation of Religiously Oriented Schools 


2. Transportation Services 


§ 427. Under Federal Constitution 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawdzze1367 
West's Key Number Digest, Education(jzz 772, 943 





Although there is no federal constitutional requirement that bus transportation be supplied to children not attending publicly 


owned and operated schools,! a state that provides bus transportation to all nonpublicly schooled children cannot constitutionally 
deny such transportation to children attending privately owned religious schools since to do so would violate the First 
Amendment guarantee of the free exercise of religion by denying general welfare benefits to some people solely on the basis 


of the exercise of their religious beliefs. 


Statutes providing for the use of public funds for the transportation of parochial school students do not violate the First 
Amendment's prohibition against the establishment of religion, so long as the statute provides for the transportation of all school 


students, regardless of the nature of the school attended.? 
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1 Luetkemeyer v. Kaufmann, 364 F. Supp. 376 (W.D. Mo. 1973), judgment aff'd, 419 U.S. 888, 95 S. Ct. 167, 
42 L. Ed. 2d 134 (1974); Honohan v. Holt, 17 Ohio Misc. 57, 46 Ohio Op. 2d 79, 244 N.E.2d 537 (C.P. 1968). 

2 Honohan v. Holt, 17 Ohio Misc. 57, 46 Ohio Op. 2d 79, 244 N.E.2d 537 (C.P. 1968), referring to U.S. Const. 
Amend. I. 

3 Everson v. Board of Ed. of Ewing Tp., 330 U.S. 1, 67 S. Ct. 504, 91 L. Ed. 711, 168 A.L.R. 1392 (1947); 


Alexander v. Bartlett, 14 Mich. App. 177, 165 N.W.2d 445 (1968); West Morris Regional Bd. of Ed. v. Sills, 
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58 N.J. 464, 279 A.2d 609 (1971); Honohan v. Holt, 17 Ohio Misc. 57, 46 Ohio Op. 2d 79, 244 N.E.2d 537 
(C.P. 1968); Rhoades v. School Dist. of Abington Tp., 424 Pa. 202, 226 A.2d 53 (1967). 
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A.L.R. Library 


Constitutionality, under state constitutional provision forbidding financial aid to religious sects, of public provision of 


schoolbus service for private school pupils, 41 A.L.R.3d 344 





The public provision of school bus transportation to private school students is not violative of state constitutional provisions 
that prohibit compelling anyone to support or maintain, through taxation or otherwise, any ministry, place of worship, religious 


association, or the like.! 


When the constitutionality ofthe public provision of school bus service has been challenged under state constitutional provisions 
prohibiting the use of public money in the aid of, or for the support or benefit of, private or sectarian schools, institutions, 


establishments, or the like, some courts have held the provision of such transportation to be constitutionally proscribed” although 


there is authority to the contrary.” 
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S.W.2d 930, 168 A.L.R. 1385 (1945); Board of Ed. of Baltimore County v. Wheat, 174 Md. 314, 199 A. 628 
(1938); Springfield School Dist., Delaware County v. Department of Ed., 483 Pa. 539, 397 A.2d 1154 (1979). 

2 Matthews v. Quinton, 362 P.2d 932 (Alaska 1961); Spears v. Honda, 51 Haw. 1, 51 Haw. 103, 449 P.2d 130 
(1968); Fiscal Court of Jefferson County v. Brady, 885 S.W.2d 681, 95 Ed. Law Rep. 778 (Ky. 1994). 

3 Americans United Inc. as Protestants and Other Americans United for Separation of Church and State v. 
Independent School Dist. No. 622, Ramsey County, 288 Minn. 196, 179 N.W.2d 146, 41 A.L.R.3d 328 
(1970); Rhoades v. School Dist. of Abington Tp., 424 Pa. 202, 226 A.2d 53 (1967). 
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A federal statute under which the federal government distributes funds to state and local governmental agencies which in turn 
lend educational materials and equipment to public and private schools does not violate the Establishment Clause of the First 


Amendment as applied by a school district.! Furthermore, because such aid inures to the benefit of the schoolchildren and not 
to the schools, furnishing textbooks without charge to all similarly situated schoolchildren including those attending sectarian 


schools does not violate the Due Process Clause of the Fourteenth Amendment’ or state constitutional provisions prohibiting 


aid to religious institutions." 





Observation: 


The question whether governmental aid to religious schools results in governmental indoctrination is ultimately a question whether 
any religious indoctrination that occurs in those schools could reasonably be attributed to governmental action.^ The answer to the 


question of indoctrination resolves the question whether a program of educational aid "subsidizes" religion.? The U.S. Supreme 
Court upholds aid that is offered to a broad range of groups or persons without regard to their religion and ifthe religious, irreligious, 


and areligious are all alike eligible for governmental aid, no one can conclude that any indoctrination that any particular recipient 


conducts has been done at the behest of the government. If the government, seeking to further some legitimate secular purpose, 
offers aid on the same terms without regard to religion to all who adequately further that purpose, then it is fair to say that any aid 
going to a religious recipient only has the effect of furthering that secular purpose; the government, in crafting such an aid program, 
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must have concluded that a given level of aid is necessary to further that purpose among secular recipients and then may provide 


no more than that same level to religious recipients.’ 





Under the provisions of some state constitutions, the furnishing of textbooks and other school supplies to parochial schools is 


a forbidden use of public funds.® 
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equipment-lending scheme. Smith v. Jefferson County Bd. of School Com'rs, 788 F.3d 580, 319 Ed. Law 
Rep. 17 (6th Cir. 2015). 
2 Cochran v. Louisiana State Board of Education, 281 U.S. 370, 50 S. Ct. 335, 74 L. Ed. 913 (1930), referring 
to U.S. Const. Amend. XIV, § 1. 
3 Borden v. Louisiana State Board of Education, 168 La. 1005, 123 So. 655, 67 A.L.R. 1183 (1928); Chance 
v. Mississippi State Textbook Rating and Purchasing Board, 190 Miss. 453, 200 So. 706 (1941). 
The Public Education Department's act of loaning secular textbooks to private school students under an 
Instructional Material Law (IML) did not violate the state constitution's section prohibiting the use of public 
funds for the support of any sectarian, denominational, or private school; the IML neither divested the state 
of control over public schools nor affected the nonreligious character of public schools, the textbook loan 
program furthered the state's legitimate public interest in promoting education and eliminating illiteracy, and 
any benefit to private schools was purely incidental. Moses v. Ruszkowski, 2019-NMSC-003, 458 P.3d 406, 
374 Ed. Law Rep. 1113 (N.M. 2018). 
Mitchell v. Helms, 530 U.S. 793, 120 S. Ct. 2530, 147 L. Ed. 2d 660, 145 Ed. Law Rep. 44 (2000). 
Mitchell v. Helms, 530 U.S. 793, 120 S. Ct. 2530, 147 L. Ed. 2d 660, 145 Ed. Law Rep. 44 (2000). 
Mitchell v. Helms, 530 U.S. 793, 120 S. Ct. 2530, 147 L. Ed. 2d 660, 145 Ed. Law Rep. 44 (2000). 
Mitchell v. Helms, 530 U.S. 793, 120 S. Ct. 2530, 147 L. Ed. 2d 660, 145 Ed. Law Rep. 44 (2000). 
In re Advisory Opinion re Constitutionality of 1974 PA 242, 394 Mich. 41, 228 N.W.2d 772 (1975); Mallory 
v. Barrera, 544 S.W.2d 556 (Mo. 1976); Dickman v. School Dist. No. 62C, Oregon City, Clackamas County, 
232 Or. 238, 366 P.2d 533, 93 A.L.R.2d 969 (1961); Matter of Certification of a Question of Law from the 
U.S. Dist. Court, Dist. of S.D., Southern Div., 372 N.W.2d 113, 26 Ed. Law Rep. 1232 (S.D. 1985). 
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The Establishment Clause lays down no absolute bar to placing a public employee in a sectarian school.! A federally funded 
program providing supplemental, remedial instruction to disadvantaged children on a neutral basis is not invalid under the 


Establishment Clause when such instruction is given on the premises of sectarian schools by government employees.” Thus, a 
nationwide community service program that allows participants to be placed as teachers in religious schools does not violate 
the Establishment Clause even if some participating individuals elected to teach religion in addition to secular subjects so long 
as the participants in the program are chosen without regard to religion, the participants' choice to teach religion in addition to 
secular subjects does not have the imprimatur of government endorsement, and the participants who choose to teach in religious 


schools do so only as a result of their own genuine and private choice.” 
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Footnotes 

1 Zobrest v. Catalina Foothills School Dist., 509 U.S. 1, 113 S. Ct. 2462, 125 L. Ed. 2d 1, 2 A.D.D. 176, 83 
Ed. Law Rep. 930 (1993). 

2 Agostini v. Felton, 521 U.S. 203, 117 S. Ct. 1997, 138 L. Ed. 2d 391, 119 Ed. Law Rep. 29, 37 Fed. R. 


Serv. 3d 1051 (1997). 

It is permissible, under the Establishment Clause, for a government to send public school teachers into 
parochial schools to give remedial instruction. Smith v. Jefferson County Bd. of School Com'rs, 788 F.3d 
580, 319 Ed. Law Rep. 17 (6th Cir. 2015). 
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3 American Jewish Congress v. Corporation for Nat'l. and Community Service, 399 F.3d 351, 195 Ed. Law 
Rep. 733 (D.C. Cir. 2005), referring to U.S. Const. Amend. I. 
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A state statute under which teachers of secular subjects in church-related elementary schools receive an annual salary supplement 
is unconstitutional under the Religion Clauses of the First Amendment as fostering by its cumulative impact excessive 
entanglement between government and religion when: 


(1) teachers in the schools of one religion were the only ones to take advantage of the statute; 


(2) such schools were an integral part of the church's religious mission with a substantial portion of their activities being 
religiously oriented; 


(3) the process of inculcating religious doctrine was enhanced by the impressionable age of the pupils; 


(4) the religious organization's control over and discipline of the teacher who received the financial aid directly posed substantial 
dangers as to the separation of the religious and secular aspects of education and the teacher's ability to remain religiously 
neutral; 


(5) comprehensive and continuing state surveillance was required to ensure that the statutory restrictions as to secular instruction 
were obeyed; and 
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(6) the continuing and probably increasing annual appropriations required under the statute benefitted relatively few religious 
groups. 
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] Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105, 29 L. Ed. 2d 745 (1971), referring to U.S. Const. Amend. I. 
As to the excessive entanglement test, generally, see Am. Jur. 2d, Constitutional Law $ 433. 
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While payment of public funds for an interpreter for a student in a parochial school directly aids and supports the parochial school 
and such payment of public funds is prohibited by a state constitutional provision prohibiting the appropriation or payment of 
public funds for any purpose that aids or helps support a school controlled by a church or sectarian society, the Individuals with 
Disabilities Education Act preempts a state constitutional provision that is in direct conflict with its provisions allowing for 
reimbursement for expenditures made for the private education of a child if a court determines that a private placement is more 


appropriate under Individuals with Disabilities Education Act (IDEA).! 


A school district may furnish a disabled child enrolled in a sectarian school with a sign-language interpreter in order to facilitate 


his or her education. 
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1 Doolittle By and Through Doolittle v. Meridian Joint School Dist. No. 2, 128 Idaho 805, 919 P.2d 334, 110 
Ed. Law Rep. 1282 (1996), referring to 20 U.S.C.A. §§ 1400 to 1482. 
As to the supremacy of federal laws, generally, see Am. Jur. 2d, Constitutional Law § 55. 

2 Zobrest v. Catalina Foothills School Dist., 509 U.S. 1, 113 S. Ct. 2462, 125 L. Ed. 2d 1, 2 A.D.D. 176, 83 
Ed. Law Rep. 930 (1993). 
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It is permissible, under the Establishment Clause, for a government to allow funding for a sign-language 
interpreter in a Catholic school. Smith v. Jefferson County Bd. of School Com'rs, 788 F.3d 580, 319 Ed. 
Law Rep. 17 (6th Cir. 2015). 
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A.L.R. Library 


Validity of, and sufficiency of compliance with, state standards for approval of private school to receive public placements 


of students or reimbursement for their educational costs, 48 A.L.R.4th 1231 
Public payment of tuition, scholarship, or the like, as respects sectarian school, 81 A.L.R.2d 1309 





The U.S. Supreme Court has held that a school district may not, without violating the First Amendment, expend public funds 


to pay the tuition for the attendance of students at religious denominational high schools. ! However, subsequent U.S. Supreme 
Court caselaw provides that a school voucher program enacted for a valid secular purpose does not violate the Establishment 
Clause even if a majority of the participating students enroll in religiously affiliated schools if such program is neutral in 
all respects toward religion and any direction of government aid to religious schools is the result of individual recipients' 


independent private choices.” 


An education tuition program that excludes religious schools from the receipt of state funds does not violate the Free Exercise 


Clause of the First Amendment.’ Parents who exercise their constitutional right to send their children to a sectarian school do 
not have the right to require taxpayers to subsidize that choice whether the parents reside in a school district that builds and 
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operates its own public high school or in a district that has no public high school and participates in a state program subsidizing 


high school students' tuition elsewhere.’ Parents have a fundamental right under the Due Process Clause to direct the education 
of their children but have no right to have the education subsidized; a state voucher system does not violate their right to choose 


which schools are appropriate for their children where vouchers are only available if the state deems a school to be failing. On 
the other hand, in a recent U.S. Supreme Court case, application of Montana Constitution's no-aid provision—which prohibited 
any aid to a school controlled by a church, sect, or denomination—to bar religious schools from a state scholarship program 
for students attending private schools, discriminated based on religious status, and thus, strict scrutiny applied to claim the 
provision violated the Free Exercise Clause; to be eligible for government aid under the Montana Constitution, a school had to 
divorce itself from any religious control or affiliation, and families had to choose between sending their children to a religious 


school or receiving public benefits.° A state need not subsidize private education, but once a state decides to do so, it cannot, 


under the Free Exercise Clause, disqualify some private schools solely because they are religious.’ 


A statute may prohibit public funds from being used under any circumstances to reimburse parents who pay tuition to a private 
sectarian high school. d However, reimbursing parents for tuition expenses incurred in educating their children who attend private 
sectarian schools when a town does not maintain a public high school is not violative of the Establishment Clause.? Public 
tuition subsidies to students to attend sectarian educational institutions may be permissible under the Establishment Clause if 
the financial assistance program has a valid secular purpose, provides benefits to a broad spectrum of individuals who can 


exercise genuine private choice among religious and secular options, is paid through the students' parents, and is neutral toward 


religion. 10 


Practice Tip: 


Students state a claim under the Free Exercise Clause by alleging that a state program, that makes certain high school students 
eligible to enroll in postsecondary school courses at public expense, applies additional restrictions on religious high schools and 


their students. ! 





Under a state constitution, the fact that the vouchers issued under a state school voucher program are made payable to parents, 
who choose the schools at which they are to be applied, does not remove the voucher program from restrictions on the use of 
state funds imposed by a no-aid provision of a religion clause of a state constitution where the parents are required by statute to 


restrictively endorse the vouchers to schools and voucher funds are paid by the state directly to the schools. টী However, a state's 
statutory school voucher program did not run afoul of the clause in the state constitution prohibiting expenditures to benefit 
religious or theological institutions where the direct beneficiaries of the program were lower-income families with school-age 
children rather than the schools selected by the families, the eligible schools were not limited to religious schools, and the clause 


did not exclude religious teaching from publicly financed schools. [3 Similarly, legislation establishing an education spending 
account program, which allowed public funds to be transferred from a state distributive school account to private education 
savings accounts opened by the parents and maintained for the benefit of children to pay for attending private schools, tutoring, 
and other nonpublic educational services, did not violate the provision of a state constitution prohibiting the use of public funds 
for a sectarian purpose; once the funds were transferred to the account, they were no longer "public funds" but instead were 
funds that belonged to the parent who established the account, the parent decided how that money was spent for the child's 
education, the parent could choose from a variety of approved schools, both sectarian and nonsectarian, for which funds could 
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be used, and the fact that funds could be used only for authorized educational expenses did not alter the fact that the funds 


belonged to the parent. M 


CUMULATIVE SUPPLEMENT 
Cases: 


Maine law requiring that parent-selected private schools be nonsectarian in order to be approved for receipt of public funds for 
tuition purposes did not violate Establishment Clause of First Amendment, absent any finding of religious discrimination or 
any concern of entanglement. U.S. Const. Amend. 1; 20-A Me. Rev. Stat. $ 2951(2). Carson as next friend of O.C. v. Makin, 
979 F.3d 21 (Ist Cir. 2020). 


[END OF SUPPLEMENT] 
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2 Zelman v. Simmons-Harris, 536 U.S. 639, 122 S. Ct. 2460, 153 L. Ed. 2d 604, 166 Ed. Law Rep. 30 (2002) 
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system). 
An Empowerment Scholarship Accounts program (ESA), which provided scholarships to students with 
disabilities, did not violate the religion clause of a state constitution, even though it allowed parents to use 
the scholarship to pay for tuition at a religious school, where the ESA was neutral in all respects toward 
religion, parents were required only to educate their children in the areas of reading, grammar, mathematics, 
social studies, and science, and any aid given to religious schools from ESA scholarships would be the result 
of genuine and independent private choices of parents Niehaus v. Huppenthal, 233 Ariz. 195, 310 P.3d 983 
(Ct. App. Div. 1 2013). 

3 Eulitt ex rel. Eulitt v. Maine, Dept. of Educ., 386 F.3d 344, 192 Ed. Law Rep. 651 (1st Cir. 2004); Bagley 
v. Raymond School Dept., 1999 ME 60, 728 A.2d 127, 134 Ed. Law Rep. 226 (Me. 1999). 

4 Strout v. Commissioner, Maine Dept. of Educ., 13 F. Supp. 2d 112, 129 Ed. Law Rep. 258 (D. Me. 1998), 
judgment aff'd, 178 F.3d 57, 135 Ed. Law Rep. 398 (1st Cir. 1999) (applying Maine law). 

5 Cooper ex rel. Children A & B v. Florida, 140 Fed. Appx. 845, 201 Ed. Law Rep. 111 (11th Cir. 2005), 

referring to U.S. Const. Amend. I. 

Espinoza v. Montana Dept. of Revenue, 140 S. Ct. 2246, 207 L. Ed. 2d 679 (2020). 

Espinoza v. Montana Dept. of Revenue, 140 S. Ct. 2246, 207 L. Ed. 2d 679 (2020). 

Joyce v. State, 2008 ME 108, 951 A.2d 69, 234 Ed. Law Rep. 175 (Me. 2008). 

Anderson v. Town of Durham, 2006 ME 39, 895 A.2d 944, 207 Ed. Law Rep. 978 (Me. 2006); Campbell v. 

Manchester Bd. of School Directors, 161 Vt. 441, 641 A.2d 352, 91 Ed. Law Rep. 224 (1994). 

10 Anderson v. Town of Durham, 2006 ME 39, 895 A.2d 944, 207 Ed. Law Rep. 978 (Me. 2006). 

11 A.M. by and through Messineo v. French, 431 F. Supp. 3d 432, 376 Ed. Law Rep. 1040 (D. Vt. 2019). 

12 Bush v. Holmes, 886 So. 2d 340, 193 Ed. Law Rep. 938 (Fla. 1st DCA 2004), decision aff'd in part, 919 So. 
2d 392, 206 Ed. Law Rep. 756 (Fla. 2006) (a no-aid provision of a state constitution does not create a bar 
to the payment of a state school voucher to a nonsectarian school if the state funds do not aid indirectly a 
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religion, church, or sect that owns or operates the school). 

13 Meredith v. Pence, 984 N.E.2d 1213, 290 Ed. Law Rep. 998 (Ind. 2013). 
A school voucher program limited to provide educational choices for children with disabilities, does not 
violate a state constitution's clause prohibiting public money from being applied, directly or indirectly, for 
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the use, benefit, or support of a sectarian institution. Oliver v. Hofmeister, 2016 OK 15, 368 P.3d 1270, 329 
Ed. Law Rep. 1138 (Okla. 2016). 





14 Schwartz v. Lopez, 132 Nev. 732, 382 P.3d 886, 336 Ed. Law Rep. 1151, 132 Nev. Adv. Op. No. 73 (2016). 
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A statute allowing a taxpayer to claim an income tax deduction or credit for the payment of elementary or secondary school 
tuition does not violate the religion clauses of the First Amendment! when the deduction or credit is available for children 


attending public or nonsectarian private schools as well as for those attending sectarian schools.” 


State tax credits for donations to school tuition organizations providing funds for tuition to sectarian private schools have been 


upheld, as they serve secular purposes to relieve tax burdens, produce healthy competition, and make quality education available 


3 


to all children in the 90806; such donations serve a valid secular purpose under the Lemon test for the viability of a statute 


challenged under the Establishment Clause and are permissible. 
Undera state constitutional provision prohibiting the state and its political subdivisions from making any appropriation or paying 
from any public fund anything helping to support or sustain any school controlled by any church or sectarian denomination and 


a state constitutional provision requiring that public funds be used only for public purposes, an income tax credit for a taxpayer's 
expenses for elementary school and secondary school education of children is not an appropriation of public funds; the income 


tax credit was found to have a secular legislative purpose as required under Lemon.? 
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Luthens v. Bair, 788 F. Supp. 1032, 74 Ed. Law Rep. 1140 (S.D. Iowa 1992). 





2 Mueller v. Allen, 463 U.S. 388, 103 S. Ct. 3062, 77 L. Ed. 2d 721, 11 Ed. Law Rep. 763 (1983); Griffith v. 
Bower, 319 Ill. App. 3d 993, 254 Ill. Dec. 383, 747 N.E.2d 423, 153 Ed. Law Rep. 938 (Sth Dist. 2001). 
3 Kotterman v. Killian, 193 Ariz. 273, 972 P.2d 606, 132 Ed. Law Rep. 938 (1999). 
4 Green v. Garriott, 221 Ariz. 404, 212 P.3d 96, 246 Ed. Law Rep. 1014 (Ct. App. Div. 1 2009), as amended, 
(Apr. 15, 2009). 
5 Toney v. Bower, 318 Ill. App. 3d 1194, 253 Ill. Dec. 69, 744 N.E.2d 351, 152 Ed. Law Rep. 737 (4th Dist. 
2001). 
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Validity of local or state denial of public school courses or activities to private or parochial school students, 43 A.L.R.4th 776 





The provision of aid to sectarian schools for the purpose of providing secular educational services such as providing direct 
cash reimbursement from state funds to nonpublic schools for state-required testing and reporting is permissible under the 


Establishment Clause of the First Amendment.! The Establishment Clause does not preclude reimbursement of parents who 


place a disabled child in an appropriate sectarian school, where the reimbursement scheme is neutral with respect to religion, 


with funds reaching the sectarian institution only as a result of the parents' wholly independent choice.” 


A state's shared-time statute providing that no resident of a district who is eligible for special instruction and services may be 
denied instruction and service on a shared-time basis because of attending a nonpublic school is unambiguous and prohibits 
school districts from denying special education instruction and services to children with disabilities enrolled in nonpublic 


schools.? Special education for private school students must be comparable to that received by exceptional children in public 


schools; the services offered must reflect a genuine opportunity to participate.“ 
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Observation: 


Under state statute, a school district may be required to provide a student attending parochial school with testing related to diabetes 
under an education law requiring school districts to provide resident children who attend nonpublic schools with any or all the 


health and welfare services available for children attending public schools in the district. 
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L.M. ex rel. H.M. v. Evesham Tp. Bd. of Educ., 256 F. Supp. 2d 290, 176 Ed. Law Rep. 728 (D.N.J. 2003). 
Independent School Dist. No. 281 v. Minnesota Dept. of Educ., 743 N.W.2d 315, 228 Ed. Law Rep. 458 
(Minn. Ct. App. 2008). 

4 Veschi v. Northwestern Lehigh School Dist., 772 A.2d 469, 154 Ed. Law Rep. 218 (Pa. Commw. Ct. 2001). 
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Validity and construction of school choice programs—post-Lemon v. Kurtzman, 78 A.L.R.5th 133 





Where a government aid program is neutral with respect to religion and provides assistance directly to a broad class of citizens 
who in turn, direct government aid to religious schools wholly as a result of their own genuine and independent private choice, 


the program is not readily subject to challenge under the Establishment Clause.! Some jurisdictions have enacted "school 
choice" statutes which allow students to attend nonpublic schools at public expense; when a school choice statute has a primary 
secular purpose of providing low-income parents with an opportunity to have their children educated outside of the public 
school system even though the statute allows the payment of state funds to a sectarian school, its primary effect is not one that 


advances religion.” 
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Private or parochial schools are not "common" or "public" schools as those terms are generally used.! 


Observation: 


The only difference between a public and a private school is that one 1s organized and maintained as one of the institutions of the 
2 


state, whereas the other is maintained by private individuals or corporations. 





A boarding school, even though it has long-term contracts with public school districts to provide high school education to 
students in the districts, is not a political subdivision of the state for purposes of labor negotiations; even if the school is 
established by the legislature, it is not a state subdivision 1f it was not intended to operate under state control, is not governed 
by local school boards, is not part of local school districts, is governed by a private board of trustees who are not elected or 


appointed by any governmental body, and is not part of the state retirement system.? 


While an interscholastic organization comprised of public and private schools may be characterized as "private," a regulatory 
enforcement action by that organization seeking to censor the school's advertising materials may be deemed "state action" if 
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there is a pervasive entwinement of public institutions and public officials in the organization's composition and workings and 


thus, such an organization is subject to the First Amendment's strictures on curtailment of freedom of speech and the press.* 
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1 Columbia Trust Co. v. Lincoln Institute of Kentucky, 138 Ky. 804, 129 S.W. 113 (1910); In re Townsend, 


195 N.Y. 214, 88 N.E. 41 (1909). 
As to the definition of "common" or "public" schools, see § 2. 
State v. Counort, 69 Wash. 361, 124 P. 910 (1912). 
3 In re Pinkerton Academy, 155 N.H. 1, 920 A.2d 1168, 219 Ed. Law Rep. 80 (2007). 
Brentwood Academy v. Tennessee Secondary School Athletic Ass'n, 531 U.S. 288, 121 S. Ct. 924, 148 L. 
Ed. 2d 807, 151 Ed. Law Rep. 18 (2001), referring to U.S. Const. Amend. I. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 438. Legislative regulation, generally, 68 Am. Jur. 2d Schools § 438 


68 Am. Jur. 2d Schools § 438 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
XIII. Private Schools 


A. In General 


8 438. Legislative regulation, generally 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education=n-911 to 915 


A.L.R. Library 


Validity of state or local government regulation requiring private school to report attendance and similar information to 
government—post-Yoder cases, 8 A.L.R.5th 875 
Private school as nuisance, 27 A.L.R.2d 1249 





Private schools must have considerable latitude to formulate and enforce their own rules to accomplish their academic and 


educational objectives. Nonetheless, under the police power, the legislature may regulate education in private schools; a state 
has the right and power to promulgate reasonable regulations affecting private primary and secondary schools to ensure that 


minimum educational standards are met? 


While private schools have vested property and occupational rights that may not be arbitrarily infringed,? the initial acceptance 
by a state board of education of a private school's application for a charter does not create a constitutionally protectable property 
interest in the charter on the part of the school; the board retains statutory discretion to reject the application until its final 


approval where the statutory language governing acceptance of applications is permissive rather than mandatory." 


The legislature has no power to prohibit or to authorize the voters to prohibit the establishment of a private educational institution 


unless it is inimical to the public health, safety, or morals,’ nor may the legislature require that all children between specified 
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ages must attend the public schools, thereby not only interfering with the parental right to direct education but also destroying 


private schools. 


Observation: 


The courts have affirmed the validity of a statute or ordinance excluding unvaccinated children from private schools." 





A section of a village's charter, stating that the number of enrolled students of any private school within the village shall not 
be increased without prior approval of the village council and no such approval shall be adopted until after a vote of village 


electors is constitutional. 
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1 Gorman v. St. Raphael Academy, 853 A.2d 28, 189 Ed. Law Rep. 784 (R.I. 2004). 

2 Asociacion de Educacion Privada de Puerto Rico, Inc. v. Garcia-Padilla, 490 F.3d 1, 222 Ed. Law Rep. 32 
(1st Cir. 2007); State v. Williams, 253 N.C. 337, 117 S.E.2d 444, 92 A.L.R.2d 513 (1960). 

3 State v. Williams, 253 N.C. 337, 117 S.E.2d 444, 92 A.L.R.2d 513 (1960). 

4 Shelby School v. Arizona State Bd. of Educ., 192 Ariz. 156, 962 P.2d 230, 128 Ed. Law Rep. 1254 (Ct. 
App. Div. 1 1998). 

As to charter schools, generally, see §§ 11 to 15. 

Columbia Trust Co. v. Lincoln Institute of Kentucky, 138 Ky. 804, 129 S.W. 113 (1910). 

Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 510, 45 S. Ct. 571, 69 L. 
Ed. 1070, 39 A.L.R. 468 (1925). 

7 Zucht v. King, 260 U.S. 174, 43 S. Ct. 24, 67 L. Ed. 194 (1922); Duffield v. School Dist. of City of 
Williamsport, 162 Pa. 476, 29 A. 742 (1894). 

8 Village of Palmetto Bay v. Alexander School, Inc., 223 So. 3d 1037, 347 Ed. Law Rep. 661 (Fla. 3d DCA 
2017) (private school did not show that the section of the village charter was unreasonable and bore no 
substantial relation to public health, safety, morals or general welfare). 
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A.L.R. Library 


Validity of state or local government regulation requiring private school to report attendance and similar information to 
government—post-Yoder cases, 8 A.L.R.5th 875 
Private school as nuisance, 27 A.L.R.2d 1249 





Private schools have freedom of speech and academic freedom and thus, a statute that requires private schools to provide for 
the recitation of the Pledge of Allegiance or the national anthem at the beginning of each school day violates private schools' 


First Amendment right to freedom of expressive association. ! The state's asserted interest in teaching patriotism and civics in all 


schools is compelling but such a statute is not narrowly tailored to provide the least restrictive means of achieving that interest.” 





Observation: 


The state's requirement that a private school's charter be revoked if the school does not administer the same proficiency test as 
public schools does not violate the private school's right to freedom of speech and association since a school is not restricted from 


teaching any particular subjects or limited as to the manner in which it can teach material. 
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po 


A state regulation requiring private schools to give parents the option of buying a previous edition of a textbook if a new edition 
does not contain significant changes, and requiring private schools to obtain approval from an association, council, or assembly 


of parents for annual textbook budgets violates the private schools' First Amendment free speech and academic freedom rights.* 
Such a regulation restrains the schools! decisions regarding both what can be taught and how it can be taught and is not narrowly 
tailored to serve the significant interest of the state in informing consumers about the costs of education in private schools; 
however, the state may require private schools to inform parents and the state of the existence of new editions of textbooks, the 


specific nature of the changes, and whether the changes qualify as significant. 
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Ohio Ass'n of Independent Schools v. Goff, 92 F.3d 419, 111 Ed. Law Rep. 734, 1996 FED App. 0260P 
(6th Cir. 1996). 
As to charter schools, generally, see §§ 11 to 15. 

4 Asociacion de Educacion Privada de Puerto Rico, Inc. v. Garcia-Padilla, 490 F.3d 1, 222 Ed. Law Rep. 32 
(1st Cir. 2007), referring to U.S. Const. Amend. I. 

5 Asociacion de Educacion Privada de Puerto Rico, Inc. v. Garcia-Padilla, 490 F.3d 1, 222 Ed. Law Rep. 32 
(1st Cir. 2007). 
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Validity of, and sufficiency of compliance with, state standards for approval of private school to receive public placements 
of students or reimbursement for their educational costs, 48 A.L.R.4th 1231 





The federal and state governments are entitled to fund programs associated with private schools if they so desire.! However, 
while parents have the right to send their children to nonpublic schools, students in such schools have no corresponding right 


to equal state aid or even to any state aid at all in the absence of specific legislative authorization.” 





Observation: 


The Equal Protection Clause is not violated by treating public and nonpublic schoolchildren differently in allocations of state aid 


and educationally related resources." 
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3 Janasiewicz v. Board of Educ. of Kanawha County, 171 W. Va. 423, 299 S.E.2d 34, 8 Ed. Law Rep. 864 
(1982). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 441. Public aid—Withholding from schools that discriminate, 68 Am. Jur. 2d Schools... 


68 Am. Jur. 2d Schools § 441 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
XIII. Private Schools 


A. In General 


8 441. Public aid—Withholding from schools that discriminate 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationien-942, 943 





A state's special interest in elevating the quality of education in both public and private schools does not mean that the state must 
grant aid to private schools without regard to constitutionally mandated standards forbidding state-supported discrimination 
even when there is no precise causal relationship between state financial aid to a private school and the continued well-being 


of that school.! An injunction against state aid to one private school entered in a desegregation case does not violate the equal 


protection rights of the school's students even if other private schools in the state could have been but were not so enjoined.” 


Continued state funding of a private school may require the school to include a statement of compliance with nondiscrimination 


tules in its application for approval as a private alternative education program.” 
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A state constitution may proscribe the appropriation of public funds to a nonpublic school.! The proscription may apply to all 
private schools, whether sectarian or not.” Such a provision precludes the state from providing textbooks and school supplies 
to private school students? and prohibits legislation providing public financial assistance for all elementary and secondary 
schoolchildren including those attending private schools.* Where the public school system is the exclusive means set out in 


the state constitution for the legislature to provide for the education of children, a statute establishing scholarships enabling 
qualifying students to attend private schools at state expense, which diverts tax money earmarked for public education, is 


impermissible.” 


That a nonpublic institution derives a benefit from a contract with the state does not transform payments for contracted services 
into an "appropriation" of public funds, proscribed by a state constitution, where there was no "appropriation" but rather a state 
agency exercised its discretionary authority to contract for services necessary to fulfill a governmental duty and further a public 


purpose of obtaining a nonsectarian education for its wards.° 


The advancement of the public welfare satisfies the "public purpose" requirement when public aid is authorized to private 


nonsectarian institutions for the education of "exceptional children." 


A state's statutory school voucher program did not conflict with the Education Clause of the Indiana Constitution; the Clause 
delegated broad discretion to the General Assembly to fulfill its duty to encourage moral, intellectual, scientific, and agricultural 


improvement, and the program did not violate the General Assembly's duty under the Clause to provide for a uniform public 


school system open to all without charge, as the public school system remained in place.® 
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A state program requiring school districts to pay a portion of tax revenues to parents with children who are performing at an 


unsatisfactory level in public school, which in turn requires the parents to pay those funds to nonpublic schools with special 


programs designed for those children, violates a local control provision of a state's constitution inasmuch as the school districts 


have no control over the instruction at the nonpublic schools.” 
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Am. Jur. Legal Forms 2d § 229:261 (Enrollment agreement) 





The basic legal relationship between a student and an educational institution 19 contractual in nature.! The catalogs, bulletins, 


circulars, and regulations a school provides to its students are evidence of the contract it has with the students or the parents.? 
Contractual rules or regulations ofa private school are lawful and enforceable so long as they are not against public policy or law; 
they violate public policy only ifthey (1) are injurious to the interests ofthe public, (2) interfere with the public welfare or safety, 


(3) are unconscionable, or (4) tend to injustice or oppression.? However, an enrollment contract between a private educational 


institution and a student's parents has been held to not contain an implied term guaranteeing a safe learning environment. 
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3 Gorman v. St. Raphael Academy, 853 A.2d 28, 189 Ed. Law Rep. 784 (R.I. 2004) (hair-length regulation 


is part of an enforceable contract). 
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Zelnick v. Morristown-Beard School, 445 N.J. Super. 250, 137 A.3d 560, 331 Ed. Law Rep. 1051 (Law 
Div. 2015) (precluding parents' recovery on a breach of contract claim, alleging that the institution failed to 
provide the student with a safe learning environment based on a former teacher's alleged sexual relationship 
with the student while she was a minor and on the institution's failure to report suspicions ofthe relationship). 
As to tort liability of private schools, generally, see §§ 449 to 463. 
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Absence from or inability to attend school or college as affecting liability for or right to recover payments for tuition or 
board, 20 A.L.R.4th 303 


Forms 


Am. Jur. Legal Forms 2d $ 229:262 (Enrollment agreement provision—Payment of tuition and board) 
Am. Jur. Legal Forms 2d $ 229:263 (Enrollment agreement provision—R emission of tuition) 





Upon the voluntary withdrawal or expulsion from a private school, the full amount of tuition, room, and board remains due and 
payable. ! Thus, when a contract for schooling is for a specified period for which a definite payment is to be made, and there 


is no general stipulation for a deduction or refund in the event of inability to attend, the entire contract price becomes payable? 
regardless of the nonattendance by the pupil for part or all of the time at least when the failure to attend is not excused by some 


fault on the part of the school itself or those connected with the school.? 
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Observation: 


The general rule rests upon the premise that a private educational institution must make budgetary commitments for a year at a time 


and that the acceptance of a place by one student may prevent the school's enrolling another.* 





Mere dissatisfaction with the educational progress made by a child is not sufficient to claim a breach of contract by the school ina 


suit for the return of tuition paid; the school fulfills its obligation by providing the school, teachers, and facilities to the children.” 


A provision in a school catalog that pupils may be entered only for the entire term and that no money will be refunded if the 


pupil is withdrawn or expelled if known to the parent upon enrolling the child binds the parent and renders the contract entire. 


Practice Tip: 


Under a school reservation agreement, when a parent is given an option to cancel an agreement before a certain date without 


incurring liability for the full tuition but does not exercise the option before the deadline, the parent becomes liable for the full 


tuition 1f the contract so provides." 





When a child enrolled in a private school is unable to attend the school for reasons beyond the control of the parent who has 
enrolled the child and paid the tuition in advance, an enforceable modification of the provision of the contract between a parent 
and a private school prohibiting a tuition refund may be created by oral representations of school officials who promise to 


refund the full tuition payment to the parent." 
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1 Perez v. Aerospace Academy, Inc., 546 So. 2d 1139, 55 Ed. Law Rep. 335 (Fla. 3d DCA 1989); Dubrow v. 
Briansky Saratoga Ballet Center, Inc., 68 Misc. 2d 530, 327 N.Y.S.2d 501 (N.Y. City Civ. Ct. 1971). 

2 Wentworth Military Academy v. Marshall, 225 Ark. 591, 283 S.W.2d 868 (1955); Princeton Montessori 
Soc., Inc. v. Leff, 248 N.J. Super. 474, 591 A.2d 685, 68 Ed. Law Rep. 85 (App. Div. 1991). 

3 Wentworth Military Academy v. Marshall, 225 Ark. 591,283 S.W.2d 868 (1955); J J & L Inv. Co. v. Minaga, 


487 P.2d 561 (Colo. App. 1971); Perez v. Aerospace Academy, Inc., 546 So. 2d 1139, 55 Ed. Law Rep. 335 
(Fla. 3d DCA 1989). 
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5 Fuller v. Lakeview Academy, 261 Ga. App. 607, 583 S.E.2d 282, 179 Ed. Law Rep. 492 (2003). 
6 Wentworth Military Academy v. Marshall, 225 Ark. 591, 283 S.W.2d 868 (1955); Ham v. Miss C.E. Mason's 


School, The Castle, 249 Ky. 478, 61 S.W.2d 7 (1933); Teeter v. Horner Military School, 165 N.C. 564, 81 
S.E. 767 (1914). 

Lake Ridge Academy v. Carney, 66 Ohio St. 3d 376, 613 N.E.2d 183, 82 Ed. Law Rep. 1181 (1993). 
Brenner v. Little Red School House, Ltd., 59 N.C. App. 68, 295 S.E.2d 607, 6 Ed. Law Rep. 1134 (1982). 
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A.L.R. Library 


Absence from or inability to attend school or college as affecting liability for or right to recover payments for tuition or 
board, 20 A.L.R.4th 303 





When the occurrence of a serious illness or disability prevents the student from attending a private school, the full amount of 
tuition, room, and board generally is not due and payable.! Some courts have held, however, that a pupil's incapacity by reason 
of illness does not relieve the parent of liability for tuition payments during such time unless a special stipulation or contract 


provision relieves the parent from liability in the event of the pupil's withdrawal because of illness.” 
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1 Holton v. Cook, 181 Ark. 806, 27 S.W.2d 1017, 69 A.L.R. 709 (1930) (neither parents nor child noticed a 
catalog provision on tuition and had no knowledge of its terms); Perez v. Aerospace Academy, Inc., 546 So. 
2d 1139, 55 Ed. Law Rep. 335 (Fla. 3d DCA 1989); Dubrow v. Briansky Saratoga Ballet Center, Inc., 68 
Misc. 2d 530, 327 N. Y.S.2d 501 (N.Y. City Civ. Ct. 1971) (a school could keep the amount for the reasonable 
value of services for a student's three days of lessons out of an eight-week session). 
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2 Chapin v. Little Blue School, 110 Me. 415, 86 A. 838 (1913). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 446. Refund of tuition—For dismissal from school, 68 Am. Jur. 2d Schools § 446 


68 Am. Jur. 2d Schools § 446 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
XIII. Private Schools 


B. School Regulations and Affairs 


8 446. Refund of tuition—For dismissal from school 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Educationien-953 


A.L.R. Library 
Claims of Student Plagiarism and Student Claims Arising from Such Allegations, 83 A.L.R.6th 195 


Liability of private school or educational institution for breach of contract arising from expulsion or suspension of student, 
47 A.L.R.Sth 1 





Generally, upon the expulsion of a student from a private school, the full amount of tuition, room, and board remains due and 


payable. ! However, if a child has been improperly expelled from school, a parent may seek a tuition refund; thus, where a 
school's rules and regulations authorize a student's expulsion only in situations involving a student's use of illegal drugs or resort 


to violent behavior, expulsion for some lesser reason entitles the parents to a refund.” 
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1 Perez v. Aerospace Academy, Inc., 546 So. 2d 1139, 55 Ed. Law Rep. 335 (Fla. 3d DCA 1989); Pryor v. 
CCEC, Inc., 257 Ga. App. 450, 571 S.E.2d 454, 171 Ed. Law Rep. 627 (2002). 
As to expulsion, see § 447. 
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2 Allen v. Harlem Intern. Community School, 20 Misc. 3d 27, 862 N.Y.S.2d 696, 235 Ed. Law Rep. 541 (App. 
Term 2008). 
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A student may be suspended or expelled from a private school if the student fails to comply with reasonable rules and regulations 
that are enforced for the purpose contemplated and not maliciously or arbitrarily.! A contract for private tuition may specify the 


terms upon which pupils will be accepted and provide for their expulsion for the violation of the school regulations.” Private 
school officials may expel a student based on a parent's failure to comply with the admission policies and the terms of a school 
handbook;? a student who violates the terms of a school handbook may be expelled even if the violation occurs off-campus.* 
However, the discipline section of a private high school handbook, which provided that "bullying and intimidation" or other 


"inappropriate conduct" constituted a breach of the handbook, was not a specific identifiable promise which required a school 


to impose discipline for every major school rule violation.” 


Numerous acts have been found to constitute violations warranting expulsion including: 
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(1) uttering threats and racial slurs against another student;° 


(2) students circulating lewd photographs of themselves;’ 


(3) having sex on school property;® 


(4) violation of an academic honor code.” 


Unequal treatment of a disabled and a nondisabled student in suspending the former for five days and the latter for three is not 


a violation of antidiscrimination laws when it was the former who attacked the latter. 1? 


The ecclesiastical abstention doctrine applied to a breach of contract claim against a Catholic high school brought by a student 


and his parents in connection with the student's expulsion from school; thus, a trial court lacked subject matter jurisdiction over 


the claim where the parents and student sought specific performance and immediate injunctive relief compelling the school 


to allow the student to attend classes and they expressly relied on the Catholic nature of the school's education to justify their 


demands. !! 
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Teeter v. Horner Military School, 165 N.C. 564, 81 S.E. 767 (1914). 

Blaine v. Savannah Country Day School, 228 Ga. App. 224, 491 S.E.2d 446, 121 Ed. Law Rep. 852 (1997) 
(violation of academic honor code); Hobbs v. Germany, 94 Miss. 469, 49 So. 515 (1909). 

Allen v. Casper, 87 Ohio App. 3d 338, 622 N.E.2d 367, 86 Ed. Law Rep. 959, 47 A.L.R.5th 847 (8th Dist. 
Cuyahoga County 1993) (parents refused to agree to a school administrator's disposition of their complaints 
about their daughter's alleged mistreatment by other students, bypassed grievance procedures, engaged in 
confrontational tactics, and failed to abide by the school handbook). 

S.B. v. Saint James School, 959 So. 2d 72, 222 Ed. Law Rep. 444 (Ala. 2006) (handbook stating that immoral 
and illegal off-campus behavior which reflects adversely on school could result in immediate expulsion). 
Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 
(under Connecticut law). 

Gazarov ex rel. Gazarov v. Diocese of Erie, 80 Fed. Appx. 202, 182 Ed. Law Rep. 795 (3d Cir. 2003) 
(school need not first implement an "improvement plan" referred to in an enrollment form in case of serious 
misbehavior). 

S.B. v. Saint James School, 959 So. 2d 72, 222 Ed. Law Rep. 444 (Ala. 2006). 

Driscoll v. Board of Trustees of Milton Academy, 70 Mass. App. Ct. 285, 873 N.E.2d 1177, 224 Ed. Law 
Rep. 385 (2007). 

Blaine v. Savannah Country Day School, 228 Ga. App. 224, 491 S.E.2d 446, 121 Ed. Law Rep. 852 (1997). 
S.S. v. Eastern Kentucky University, 532 F.3d 445, 234 Ed. Law Rep. 612 (6th Cir. 2008). 

In re St. Thomas High School, 495 S.W.3d 500, 335 Ed. Law Rep. 455 (Tex. App. Houston 14th Dist. 
2016) (the school expelled the student after determining that his parents violated the school's student-parent 
handbook by falsely accusing a teacher of sexual harassment, and the injunction, which directed the school 
to treat the student in the same manner as any other student attending the school, implicated all aspects of 
the school's mission and operations). 
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A.L.R. Library 


Tort Liability of Private Schools and Institutions of Higher Learning for Educational Malpractice, 18 A.L.R.7th Art. 7 
Claims of Student Plagiarism and Student Claims Arising from Such Allegations, 83 A.L.R.6th 195 

Liability of private school or educational institution for breach of contract arising from provision of deficient educational 
instruction, 46 A.L.R.5th 581 





If a private school accepts a student's tuition and thereafter provides no educational services, an action for breach of contract 


against the private school may lie.! Similarly, if the contract with the school provides for certain specified services such as a 
designated number of hours of instruction and the school fails to meet its obligation, then a contract action with appropriate 


consequential damages may be viable.” However, when the asserted breach is predicated upon the quality and adequacy of the 


course of instruction, no action will lie. Mere dissatisfaction with the educational progress made by a child is not sufficient 
to claim a breach of contract by the school; the school fulfils its obligation by providing the school, teachers, and facilities 


to the children.* 


Although there is an exception for a breach of a specific, identifiable promise,” general allegations concerning a school's alleged 


educational malpractice are insufficient to state a claim for a breach of contract with a student? as educational malpractice claims 
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are generally not recognized.’ However, an action for fraudulent misrepresentation in the educational context may be viable. 


General statements in a school's advertising brochure do not support a claim for a breach of contract with a student. 
g pp 


9 


Although judicial review of a decision by private school educational authorities concerning the discipline for an academic 


honor code violation is generally inappropriate, !° monetary damages are available for a private school's wrongful expulsion 


of a student. ! 
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Paladino v. Adelphi University, 89 A.D.2d 85, 454 N.Y.S.2d 868, 7 Ed. Law Rep. 190 (2d Dep't 1982). 
Paladino v. Adelphi University, 89 A.D.2d 85, 454 N.Y.S.2d 868, 7 Ed. Law Rep. 190 (2d Dep't 1982). 
Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 
(applying Connecticut law); Jamieson v. Vatterott Educational Centers, Inc., 259 E.R.D. 520, 249 Ed. Law 
Rep. 760 (D. Kan. 2009) (applying Kansas law); Paladino v. Adelphi University, 89 A.D.2d 85, 454 N.Y.S 2d 
868, 7 Ed. Law Rep. 190 (2d Dep't 1982). 

Fuller v. Lakeview Academy, 261 Ga. App. 607, 583 S.E.2d 282, 179 Ed. Law Rep. 492 (2003). 

Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 
(applying Connecticut law). 

Houston By and Through Houston v. Mile High Adventist Academy, 872 F. Supp. 829, 97 Ed. Law Rep. 
239 (D. Colo. 1994) (applying Colorado law). 

Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 
(applying Connecticut law); Jamieson v. Vatterott Educational Centers, Inc., 259 E.R.D. 520, 249 Ed. Law 
Rep. 760 (D. Kan. 2009) (applying Kansas law); Christensen v. Southern Normal School, 790 So. 2d 252 
(Ala. 2001); Paladino v. Adelphi University, 89 A.D.2d 85, 454 N.Y.S.2d 868, 7 Ed. Law Rep. 190 (2d 
Dep't 1982). 

As to educational malpractice, generally, see § 459. 

Jamieson v. Vatterott Educational Centers, Inc., 259 F.R.D. 520, 249 Ed. Law Rep. 760 (D. Kan. 2009) 
(applying Kansas law; students enrolled at school in reliance upon school's oral misrepresentations that it had 
connections with several companies that actively sought school's graduates); Paladino v. Adelphi University, 
89 A.D.2d 85, 454 N.Y.S.2d 868, 7 Ed. Law Rep. 190 (2d Dep't 1982). 

Houston By and Through Houston v. Mile High Adventist Academy, 872 F. Supp. 829, 97 Ed. Law Rep. 
239 (D. Colo. 1994) (applying Colorado law). 

Blaine v. Savannah Country Day School, 228 Ga. App. 224, 491 S.E.2d 446, 121 Ed. Law Rep. 852 (1997). 
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Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Education(jzz:931, 933 


A.L.R. Library 


Charitable Immunity of Private Schools and Institutions of Higher Learning from Liability in Tort, 43 A.L.R.7th Art. 8 


Trial Strategy 


Availability of Charitable Immunity to Private School, College, or University Sued in Tort, 176 Am. Jur. Proof of Facts 3d 315 
Emotional Distress by Schoolteacher or Administrator, 18 Am. Jur. Proof of Facts 3d 103 





Although some private schools are formed or conducted so as to acquire the status of charitable institutions, as that term is used 


in its legal sense, | in keeping with the general trend toward the abolition or limitation of the doctrine of charitable immunity,” 
courts take the view that a private school operated as a charitable institution is liable in tort to the same extent as individuals 


or private corporations; any exceptions to statutory charitable immunity may be provided by statute.“ However, a statutory 
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cap limiting the liability of charitable organizations may be applicable to an award of damages in a tort suit brought against 


a private school. 


Observation: 


In determining whether a particular activity falls within the charitable purpose of an educational institution for tort liability purposes, 
6 


the term "education" is broadly and comprehensively construed and includes traditional extracurricular activities such as a dance. 





A high school operating under the auspices of a Catholic Diocese meets the criteria for charitable immunity, and the fact that 


the high school charges tuition to its students does not affect its charitable immunity protection.’ 


A state statute may provide a grant of limited immunity to a volunteer health care provider who authorizes a youth athlete to 
return to play following a concussion or head injury is not liable for civil damages resulting from any act or omission in the 


rendering of such care, other than acts or omissions constituting gross negligence or willful or wanton misconduct.® 
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Footnotes 

i As to the legal meaning of the term "charity," see Am. Jur. 2d, Charities § 2. 

2 Am. Jur. 2d, Charities § 177. 

3 Christofides v. Hellenic Eastern Orthodox Christian Church of New York, 33 Misc. 2d 741, 227 N.Y.S.2d 
946 (Mun. Ct. 1962); Mlynarski v. St. Rita's Congregation of West Allis, 31 Wis. 2d 54, 142 N.W.2d 207 
(1966). 

4 Hehre ৮. DeMarco, 421 N.J. Super. 501, 24 A.3d 836, 270 Ed. Law Rep. 258 (App. Div. 2011) (a statutory 
exception to charitable immunity did not vitiate the general grant of charitable immunity to an associated 
charitable entity, such as a high school affiliated with a Catholic Diocese, and the exemption to immunity 
also did not apply to the school's track coach because the student-athlete, who was injured in a motor vehicle 
accident while being driven to a school-sponsored track meet by a teammate, did not allege that the coach 
negligently operated a motor vehicle involved in the accident). 

5 Missett v. Cardinal Cushing High School, 43 Mass. App. Ct. 5, 680 N.E.2d 563, 118 Ed. Law Rep. 1144 
(1997) (suit brought by a student stabbed during a school-sponsored dance). 

6 Missett v. Cardinal Cushing High School, 43 Mass. App. Ct. 5, 680 N.E.2d 563, 118 Ed. Law Rep. 1144 
(1997). 

Hehre v. DeMarco, 421 N.J. Super. 501, 24 A.3d 836, 270 Ed. Law Rep. 258 (App. Div. 2011). 
§ 454. 
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A private school has no duty to supervise a student who assaults another student after school hours on a public sidewalk, so a 


student injured under such circumstances has no cause of action against the school for negligent supervision. 1 


Practice Tip: 


In order to state a claim based on the duty of a private school to protect its invitees on nearby property, it must be demonstrated 
that there is a zone of foreseeable danger that extends beyond the boundaries of the school's property, that the school has a duty to 


protect its invitees within that zone of danger, and that the school breached that duty.” 
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1 Concepcion By and Through Concepcion v. Archdiocese of Miami By and Through McCarthy, 693 So. 2d 
1103, 118 Ed. Law Rep. 1243 (Fla. 3d DCA 1997) (injuries did not occur during school hours or on school's 
premises, nor did they occur during school-related activity off the school's premises). 

2 Short v. Lakeside Community Church, 700 So. 2d 772 (Fla. 2d DCA 1997) (claim ofa student injured while 
crossing the street in front of a school dismissed). 
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A.L.R. Library 


Liability of Public or Private Schools or Institutions of Higher Learning, or Personnel Thereof, in Connection with Suicide 
of Student, 100 A.L.R.6th 563 


Trial Strategy 
Liability of Public or Private Day Care Center or Nursery School, 133 Am. Jur. Proof of Facts 3d 87 





When the tort liability of a school is sought to be predicated on the alleged negligence of the teachers, employees, or agents of 
the school, liability on the part of the school may be established under the doctrine of respondeat superior 1f negligence within 
the scope of employment is shown and the usual legal rules are applied to determine whether a particular activity takes place 


within the scope of the agent's employment.! 
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Recovery by an injured student was denied in connection with a hazardous work activity when the student appreciated the risk 


and yet performed the activity in a negligent manner.” 


Schools are under a duty to adequately supervise students in their charge, and they will be held liable for foreseeable injuries 


proximately related to the absence of adequate supervision.? 


When a stranger is injured by a student, the school is not liable on the theory of respondeat superior since the student is not 
ordinarily an agent, servant, or employee of the school; however, recovery against the school may be predicated on some 


negligence of the school with respect to the student's activity. 


A former private school student and his parents failed to produce sufficient evidence to prove that the student suffered from 
Electromagnetic Hypersensitivity Syndrome (EHS) caused by the wireless internet at school, or was harmed in any way by the 


school's wireless internet system, and thus the school and the headmaster were not liable in negligence.? 
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Footnotes 

1 Malmquist v. Hellenic Community of Minneapolis, 163 Minn. 10, 203 N.W. 420 (1925). 
Asto the scope of an agent's employment for the application ofthe doctrine of respondeat superior, generally, 
see Am. Jur. 2d, Employment Relationship $8 359 to 368. 

2 Bryant v. Thunderbird Academy, 103 Ariz. 247, 439 P.2d 818, 38 A.L.R.3d 901 (1968); Hunter v. Evergreen 
Presbyterian Vocational School, 338 So. 2d 164 (La. Ct. App. 2d Cir. 1976). 

3 Diana G. v. Our Lady Queen of Martyrs School, 100 A.D.3d 592, 953 N.Y.S.2d 640, 286 Ed. Law Rep. 
647 (2d Dep't 2012). 

d Johnson v. Central Aviation Corp., 103 Cal. App. 2d 102, 229 P.2d 114 (3d Dist. 1951). 

5 G v. Fay School, Inc. by and through its Board of Trustees, 282 F. Supp. 3d 381, 352 Ed. Law Rep. 139 (D. 
Mass. 2017), affd, 931 F.3d 1, 368 Ed. Law Rep. 73 (1st Cir. 2019) (under Massachusetts law). 
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A.L.R. Library 


Tort liability of private schools and institutions of higher learning for negligence of, or lack of supervision by, teachers and 


other employees or agents, 38 A.L.R.3d 908 





A private or parochial schoolteacher owes to pupils a duty to exercise reasonable or ordinary care in their supervision. Injured 
students have been successful in recovering from schools for injuries suffered during classes because pupils are normally subject 


to immediate supervision during such periods.? Classroom-connected injuries have led to recovery when a teacher's action in 
allowing students to play a risky and dangerous game amounted to willful and wanton misconduct and a student suffered an 


enhanced injury as a result of the teacher's lack of supervision of the activities preceding the fall.? 
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I Smith, By and Through Smith v. Archbishop of St. Louis on behalf of Archdiocese of St. Louis, 632 S.W.2d 
516, 4 Ed. Law Rep. 671 (Mo. Ct. App. E.D. 1982). 
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2 Noland v. Colorado School of Trades, Inc., 153 Colo. 357, 386 P.2d 358 (1963); Marques v. Riverside 
Military Academy, Inc., 87 Ga. App. 370, 73 S.E.2d 574 (1952). 

3 Bernesak v. Catholic Bishop of Chicago, 87 Ill. App. 3d 681, 42 Ill. Dec. 672, 409 N.E.2d 287 (1st Dist. 
1980). 
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In determining whether a school's duty to provide adequate supervision to students in its charge has been breached in the 
context of injuries caused by the acts of fellow students, it must be established that the school authorities had sufficiently 
specific knowledge or notice of the dangerous conduct which caused the injury; that is, the third-party acts could reasonably 


have been anticipated. ! Actual or constructive notice to the school of prior similar third-party student conduct is generally 
required to establish that school breached its duty to provide adequate supervision to students in its charge in the context of 
injuries caused by the acts of third-party students, because school personnel cannot reasonably be expected to guard against all 


of the sudden, spontaneous acts that take place among students daily.” Injury caused by impulsive, unanticipated act of a fellow 
student ordinarily will not give rise to finding of negligence on part of school, absent proof of prior conduct that would have 


put reasonable person on notice to protect against injury-causing 8০৮) 


In some cases, students have not been able to recover against a school when an injury was caused by a fellow student during 
a recess period since the actions of the fellow student have been considered the proximate cause of the injury rather than any 
negligence on the part of the school, the courts generally taking the position that such accidents are unfortunate, unforeseen, and 


unpreventable occurrences.* However, intentional or reactive striking between students is foreseeable in a physical education 
class in which the students compete against each other in sporting activities; thus, students must be properly supervised during 


such activities and a private school may be held liable in negligence for failure to do so. 


That an injury is inflicted upon one pupil by another does not necessarily bar recovery against the school on the theory of 
intervening cause particularly when the injury was inflicted in a classroom during the absence of a teacher who should have 


been present. 
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With reference to injuries resulting from acts of fellow pupils committed after classes but before departure from the school 


premises, the school is not generally liable if there are in effect appropriate regulations governing the conduct of the pupils and 


an effort is made by the school to enforce such regulations." 
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Footnotes 
1 


Diana G. v. Our Lady Queen of Martyrs School, 100 A.D.3d 592, 953 N.Y.S.2d 640, 286 Ed. Law Rep. 
647 (2d Dep't 2012). 

Former students at a private boarding school were not required to show that the school had notice of the 
dangerous propensities of the specific fellow students who allegedly inflicted physical and mental abuse on 
them, or to show that the abuse by those particular fellow students was reasonably foreseeable, in order to 
prove a negligent supervision claim against the school in connection with the abuse; rather the plaintiffs were 
only required to show that the abuse of students by other students generally was foreseeable. Nkemakolam v. 
St. John's Military School, 994 F. Supp. 2d 1193, 306 Ed. Law Rep. 793 (D. Kan. 2014) (under Kansas law). 
Diana G. v. Our Lady Queen of Martyrs School, 100 A.D.3d 592, 953 N.Y.S.2d 640, 286 Ed. Law Rep. 
647 (2d Dep't 2012). 

Antoine E.J. v. Birch Family Services, Inc., 95 A.D.3d 832, 943 N.Y.S.2d 219, 279 Ed. Law Rep. 344 (2d 
Dep't 2012). 

Kos v. Catholic Bishop of Chicago, 317 Ill. App. 248, 45 N.E.2d 1006 (1st Dist. 1942); Benedetto v. Travelers 
Ins. Co., 172 So. 2d 354 (La. Ct. App. 4th Cir. 1965). 

Larchick v. Diocese of Great Falls-Billings, 2009 MT 175, 350 Mont. 538, 208 P.3d 836, 245 Ed. Law Rep. 
476 (2009) (loss of an eye after being struck with a lacrosse stick). 

Christofides v. Hellenic Eastern Orthodox Christian Church of New York, 33 Misc. 2d 741, 227 N.Y.S.2d 
946 (Mun. Ct. 1962). 

Selleck v. Insurance Co. of North America, 182 So. 2d 547 (La. Ct. App. 1st Cir. 1966). 
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When guests have been injured by the actions of students during recreational or sports activities and liability has been asserted 
on the ground of the failure to provide supervision over the student activity in order to protect the guest from injury, recovery has 


been denied in the absence of evidence that the school should have foreseen the danger! or that the school acted unreasonably 


under all the circumstances.? A state law providing that a volunteer health care provider who authorizes a youth athlete to 
return to play following a concussion or head injury is not liable for civil damages resulting from any act or omission in the 
rendering of such care, other than acts or omissions constituting gross negligence or willful or wanton misconduct, is not a grant 


of complete immunity, but of limited immunity. 


When a private school takes its pupils on an organized recreational trip, in the charge of an employee of the school, recovery 


against the school for injuries caused by the negligence of the school employee are allowed.^ 


Generally, recovery has been denied to pupils for injuries suffered as a result of their unauthorized activities." 
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Footnotes 
1 Baum v. Reed College Student Body, Inc., 240 Or. 338, 401 P.2d 294 (1965). 
Z2 Ingerson v. Shattuck School, 185 Minn. 16, 239 N.W. 667 (1931). 
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A school did not have a duty to provide safety equipment to a baseball player who was struck in the face 
by a thrown baseball during pregame warm-up; while the protective gear may have aided the player, he 
was not acting as a catcher at the time of injury, the player had practiced catching balls with and without 
a catcher's mask and knew that he could get injured playing baseball, and the risk of getting struck by a 
baseball was obvious. Woo v. United Nations Intern. School, 137 A.D.3d 488, 27 N.Y.S.3d 18, 328 Ed. Law 
Rep. 365 (1st Dep't 2016). 

A school's alleged inadequate supervision of a private school playground where an infant-student was injured 
was not a proximate cause of the injuries sustained by the student, as required for the student's and parent's 
negligent supervision action against the school, seeking damages for injuries sustained when the student 
allegedly fell while upon the school playground area. Gomez v. Our Lady of Fatima Church, 117 A.D.3d 
987, 986 N.Y.S.2d 550, 305 Ed. Law Rep. 390 (2d Dep't 2014). 

Swank v. Valley Christian School, 188 Wash. 2d 663, 398 P.3d 1108, 345 Ed. Law Rep. 1095 (2017). 

As to charitable immunity, generally, see § 449. 

Brokaw v. Black-Foxe Military Institute, 37 Cal. 2d 274, 231 P.2d 816 (1951). 

The evidence was sufficient to support a finding that a student's tick-borne encephalitis (TBE) contracted 
on a school trip to China was foreseeable, as required to support the student's negligence claim against a 
private boarding school; an advisory from the Center for Disease Control (CDC) included a warning that 
TBE occurred in forested regions in northeastern China, part of a planned trip included an excursion in the 
forested region of northeastern China, an expert witness testified that the CDC advisory would have put the 
school on notice of the TBE risk, and the school's director of international programs testified that he had 
seen the CBC advisory before the trip. Munn v. Hotchkiss School, 795 F.3d 324, 320 Ed. Law Rep. 616 
(2d Cir. 2015), certified question answered, 326 Conn. 540, 165 A.3d 1167, 347 Ed. Law Rep. 401 (2017) 
(under Connecticut law). 

Martin v. Roman Catholic Archbishop of Los Angeles, 158 Cal. App. 2d 64, 322 P.2d 31 (2d Dist. 1958) 
(student who was detailed to pull weeds was injured when he instead played football); Ulm v. Gitz, 286 
So. 2d 720 (La. Ct. App. 4th Cir. 1973) (girl on a bicycle passing through a schoolyard after hours pushed 
by boys into the path of a car); Conley v. Martin, 71 R.I. 35, 42 A.2d 26, 160 A.L.R. 246 (1945) (injured 
student left the school building without permission). 
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A private academy does not assume duty to ensure its students' safe arrival at school by virtue of its implementation of a policy 
and practice to ascertain and confirm the whereabouts of students who are absent from class, as would support a claim by a 
student's parents to recover damages for personal injuries a student allegedly sustains when the student was left unattended 


on a school bus.! 


Recovery is permitted for injuries resulting from a motor vehicle accident when the accident occurred as a result of the negligent 
operation of a motor vehicle by an agent or other employee of a private school.” However, recovery against a school for motor 
vehicle injuries is not allowed when a school employee takes the vehicle beyond the scope of his or her authority? or when the 


liability of the school is claimed on its failure to promulgate proper motor vehicle operation or parking regulations." 
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Footnotes 

1 Arroyo v. We Transport, Inc., 118 A.D.3d 648, 987 N.Y.S.2d 426, 305 Ed. Law Rep. 1010 (2d Dep't 2014) 
(the student failed to exit the bus upon arrival at school, the academy did not cause the student to be left 
on the bus, the academy was not responsible for checking to see that all of the children exited the bus, and 
the parents could not have relied on the academy's policy of ascertaining the whereabouts of children absent 
from class because they did not become aware of it until after the incident). 

2 Brokaw v. Black-Foxe Military Institute, 37 Cal. 2d 274, 231 P.2d 816 (1951); Faber v. Roelofs, 298 Minn. 
16, 212 N.W.2d 856 (1973); Beardsell v. Tilton School, 89 N.H. 459, 200 A. 783 (1938). 
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3 Malmquist v. Hellenic Community of Minneapolis, 163 Minn. 10, 203 N.W. 420 (1925). 
4 Stamberger v. Matthaidess, 37 Wis. 2d 186, 155 N.W.2d 88 (1967). 
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When a student seeks to recover from a school for the alleged negligence of a physician hired by the school to treat injured 
students, recovery has been denied on the ground that a school is not responsible for the negligence of physicians who are 


independent contractors associated with the school when exercising their professional discretion.! 


A private school may be found liable for failing to provide medical assistance to students in need of medical treatment.? 
However, the duty of the school is not heightened due to the fact that the school is a boarding school; the school need only 


comply with the applicable state law and regulations regarding student health care.’ 
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Footnotes 
1 Cramer v. Hoffman, 390 F.2d 19, 11 Fed. R. Serv. 2d 274 (2d Cir. 1968) (applying New York law). 
2 Woods v. Wills, 400 F. Supp. 2d 1145, 205 Ed. Law Rep. 350 (E.D. Mo. 2005) (applying Missouri law). 


Under the reasonably prudent parent standard, a private school provided adequate supervision of a disabled 
student, precluding a parents' negligent supervision claim arising from a student's death after suffering an 
anaphylactic reaction at school; the student-teacher ratio in the student's class was more than reasonable 
for adequate supervision, the student's Individualized Education Program (IEP) did not require the school 
to station student's nurses inside a classroom, and the school took reasonable steps to protect the student 
by instructing teachers and staff regarding his allergies and appropriately responded when the student first 


WESTLAW 


§ 456. Medical attention for injured student, 68 Am. Jur. 2d Schools § 456 


showed signs of distress. Begley v. City of New York, 111 A.D.3d 5, 972 N.Y.S.2d 48, 297 Ed. Law Rep. 


372 (2d Dep't 2013). 
3 Federico v. Order of Saint Benedict in Rhode Island, 64 F.3d 1, 103 Ed. Law Rep. 32 (1st Cir. 1995) (applying 


Rhode Island law). 
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A private school generally is not liable under the doctrine of respondeat superior for the acts of an employee in sexually 
molesting a student when the employee 19 not acting within the scope of employment, the employee's supervisor does not 
have any knowledge of other criminal acts of a similar nature or of previous criminal behavior by the employee, none of the 
sexual encounters between the employee and the student occur on the school campus, and the supervisor conducted a thorough 


background check before hiring the employee.! A plaintiff must prove that a private school knew or should have known of an 
employee's propensity for sexual abuse in order to bring an action against a private school for negligent hiring.” Under some 


state statutes, a private school may be found liable for knowingly permitting or acquiescing in child sexual 80056.) Former 
boarding school students could maintain a general negligence action against a boarding school based on alleged sexual abuse 
of the students by a teacher at the school, despite the fact that state law did not recognize a claim for general negligence against 
a corporation based on acts or omissions related to an employee's sexual abuse; the students' theory of general negligence did 
not stem from an employer-employee relationship between the school and teacher, but from the parental relationship between 


school and students.* 


Parents ofa student were not real parties in interest, and thus did not have standing to bring an action for gross negligence against 
a private educational institution and institution employees, stemming from an alleged sexual relationship between a student and 
a former teacher when the student was a minor; the institution did not owe the parents a duty of care, but if the institution owed 


a duty to anyone, that duty was owed to the student, and the student was an emancipated adult when suit commenced.” 


A private school generally is not liable for the injuries suffered due to an unforeseeable sexual assault by one student upon 


another. 6 
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Footnotes 

1 Anonymous v. Lyman Ward Military Academy, 701 So. 2d 25, 122 Ed. Law Rep. 352 (Ala. Civ. App. 1997). 

2 Doe v. Whitney, 8 A.D.3d 610, 779 N.Y.S.2d 570, 189 Ed. Law Rep. 839 (2d Dep't 2004). 

3 Hardwicke v. American Boychoir School, 188 N.J. 69, 902 A.2d 900, 211 Ed. Law Rep. 377 (2006). 

4 Doe YZ v. Shattuck-St. Mary's School, 214 F. Supp. 3d 763, 342 Ed. Law Rep. 192, 101 Fed. R. Evid. Serv. 
783 (D. Minn. 2016) (under Minnesota law). 

5 Zelnick v. Morristown-Beard School, 445 N.J. Super. 250, 137 A.3d 560, 331 Ed. Law Rep. 1051 (Law 
Div. 2015). 

6 Roe v. Catholic Diocese of Memphis, Inc., 950 S.W.2d 27, 120 Ed. Law Rep. 854 (Tenn. Ct. App. 1996) 
(sexual assault by a four-year-old male preschooler upon another male preschooler of same age in the school 
restroom). 
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A church that operates a school is not liable under the theory of respondeat superior for the failure by either a priest or a guidance 
counselor to report physical and sexual abuse perpetrated upon a student by his or her parent; the priest has no duty to report 


suspected child abuse and the counselor did not fail to perform the statutory duty to report. ! 
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| Wilson v. Darr, 553 N.W.2d 579, 113 Ed. Law Rep. 419 (Iowa 1996). 
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A.L.R. Library 
Tort Liability of Private Schools and Institutions of Higher Learning for Educational Malpractice, 18 A.L.R.7th Art. 7 


Liability of private school or educational institution for breach of contract arising from provision of deficient educational 
instruction, 46 A.L.R.5th 581 





If the claim requires an analysis of the quality of education received and in making that analysis the fact finder must consider 
principles of duty, standards of care, and the reasonableness of the defendant's conduct, then the claim is one of educational 


malpractice. ! An action generally may not be brought against a private or parochial school for educational malpractice” unless 
a school substantially departed from academic norms which may implicate due process? or there is a breach of an educational 


contract by a private institution where the claim 19 for a breach of a specific, identifiable promise." The narrow exceptions 
which permit claims of educational malpractice against educational institutions that act arbitrarily, capriciously, or in bad faith, 


exclude negligence theories of liability. 
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Practice Tip: 


A practical problem raised by a cause of action sounding in educational malpractice is the practical impossibility of proving that the 


alleged malpractice of the teacher proximately caused the learning deficiency of the plaintiff student.° Factors such as the student's 


attitude, motivation, temperament, past experience, and home environment may all play an essential and immeasurable role in 


learning, making the proof of the teacher or school's proximate cause of the student's alleged educational deficiency a practical 


impossibility.’ 
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Dallas Airmotive, Inc. v. FlightSafety Intern., Inc., 277 S.W.3d 696, 243 Ed. Law Rep. 487 (Mo. Ct. App. 
W.D. 2008). 

Houston By and Through Houston v. Mile High Adventist Academy, 872 F. Supp. 829, 97 Ed. Law Rep. 
239 (D. Colo. 1994) (applying Colorado law); Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 
307, 263 Ed. Law Rep. 687 (D. Conn. 2010) (applying Connecticut law); Jamieson v. Vatterott Educational 
Centers, Inc., 259 F.R.D. 520, 249 Ed. Law Rep. 760 (D. Kan. 2009) (applying Kansas law); Christensen 
v. Southern Normal School, 790 So. 2d 252 (Ala. 2001); Moss Rehab. v. White, 692 A.2d 902, 118 Ed. 
Law Rep. 353 (Del. 1997); Brantley v. District of Columbia, 640 A.2d 181, 90 Ed. Law Rep. 658 (D.C. 
1994); Page v. Klein Tools, Inc., 461 Mich. 703, 610 N.W.2d 900, 144 Ed. Law Rep. 735 (2000); Dallas 
Airmotive, Inc. v. FlightSafety Intern., Inc., 277 S.W.3d 696, 243 Ed. Law Rep. 487 (Mo. Ct. App. W.D. 
2008); Swidryk v. Saint Michael's Medical Center, 201 N.J. Super. 601, 493 A.2d 641, 25 Ed. Law Rep. 
814 (Law Div. 1985); Sisters of the Holy Child Jesus at Old Westbury, Inc. v. Corwin, 51 Misc. 3d 44, 29 
N.Y.S.3d 736, 329 Ed. Law Rep. 1036 (App. Term 2016). 

Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 
(applying Connecticut law). 


4 Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 


(applying Connecticut law). 

As to breach of contract concerning education malpractice against private schools, see § 448. 

Bass ex rel. Bass v. Miss Porter's School, 738 F. Supp. 2d 307, 263 Ed. Law Rep. 687 (D. Conn. 2010) 
(applying Connecticut law). 

Helm v. Professional Children's School, 103 Misc. 2d 1053, 431 N.Y.S.2d 246 (App. Term 1980). 


7 Helm v. Professional Children's School, 103 Misc. 2d 1053, 431 N.Y.S.2d 246 (App. Term 1980). 
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A.L.R. Library 


Tort liability of private schools and institutions of higher learning for accidents due to condition of buildings, equipment, 
or outside premises, 35 A.L.R.3d 975 





The operator of a private or parochial school is obliged to maintain the school in a reasonably safe condition. ! Although a school 


nor is it responsible under the doctrine 


has a responsibility for the condition of the premises, it is, nevertheless, not an insurer 
of res ipsa loquitur for an invitee's injuries occurring on property that it rents from a city when the school does not undertake 


any responsibility to provide maintenance and has no authority to make alterations and repairs.? 
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1 LoSquadro v. Roman Catholic Archdiocese of Brooklyn, 253 A.D.2d 856, 678 N. Y.S.2d 347 (2d Dep't 1998). 
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2 Perbost v. San Marino Hall-School for Girls, 88 Cal. App. 2d 796, 199 P.2d 701 (2d Dist. 1948); Garofoli v. 
Salesianum School, Inc., 58 Del. 259, 208 A.2d 308 (Super. Ct. 1965); Hillman v. Greater Miami Hebrew 
Academy, 72 So. 2d 668 (Fla. 1954). 

3 Martin v. City of Washington, 848 S.W.2d 487, 81 Ed. Law Rep. 1152 (Mo. 1993). 
As to the doctrine of res ipsa loquitur, generally, see Am. Jur. 2d, Negligence §§ 1163 to 1374. 
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The degree of care owed by a school to an injured person depends upon the legal relationship of the parties; ordinarily, a pupil or 
student is an invitee! to whom the school owes a duty of ordinary care—that is, the school must act as would a careful prudent 


person under all of the circumstances.” 


That an injured person is an invitee imposes upon a school as possessor of the land liability for bodily harm caused by a 
dangerous condition on the premises of a nature that would not be discoverable by the invitee if the school fails after learning 


of it to make the condition reasonably safe or to give the invitee adequate warning. 


The courts have found for the plaintiff in a number of cases in which students were injured in school shops when the injury 


occurred because of the failure to keep machinery in good repair.” 


In the case of young children, the duty of a school has been declared to be to furnish a reasonably safe place commensurate with 
the children's knowledge and impulses.” Thus, when a church received notice of a lead paint hazard in a classroom in a building 


it owned, it owed a duty to children attending a program in the building although not in that classroom to abate the hazard.° 
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students, or that it was foreseeable that a student would be injured as a result of the failure to install safety 
glass. Daniels v. Fluette, 64 A.3d 302, 291 Ed. Law Rep. 821 (R.I. 2013). 
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basketball in the school's gymnasium, when the school knowingly installed breakable glass in the paneling 
but gave no warnings concerning the propensity of the glass to shatter, there was no policy protecting 
basketball players from colliding with the glass and since two panels had previously been broken, the school 
knew or should have known of the danger in maintaining the breakable glass in close proximity to the 
basketball court. Thomas v. St. Mary's Roman Catholic Church, 283 N.W.2d 254 (S.D. 1979). 

A private high school was not liable for injuries sustained by an invitee spectator at an athletic event as the 
result of a defect in the school's property, absent a showing that the school violation of its duty to inspect 
and warn caused the accident and the hazardous condition could not be discovered by ordinary inspection. 
Martin v. City of Washington, 848 S.W.2d 487, 81 Ed. Law Rep. 1152 (Mo. 1993). 

Feustel v. Hemphill Schools, 3 N.Y.2d 760, 163 N.Y.S.2d 988, 143 N.E.2d 530 (1957). 

Hillman v. Greater Miami Hebrew Academy, 72 So. 2d 668 (Fla. 1954). 
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When the injured person is a mere licensee, the duty owed by the school is to refrain from willful, reckless, or wanton conduct 


likely to cause injury.! 


Practice Tip: 


When there is an issue of whether the injured person is a licensee or an invitee, the injured person may have the burden of proving 
2 


benefit to the school from his or her presence. 





Falls occurring on stairs have been examined in cases pertaining to school premises liability. 


There was no evidence that a private school and a contractor intended to enter into a joint venture, as required to find that the 
school shared mutual risk during the construction of a school stage, such that the school could be liable in a personal injury 


action maintained by a worker who fell while installing lights and electrical cables on the stage." 
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Apart from the rules regarding invitees and licensees, an established and close connection between a child and an organization 


whether religious, academic, or otherwise is a reasonable basis informed by both common sense and common experience to 


impose a duty on the organization to prevent harm to the child. 
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There is generally no liability for injuries occurring in connection with the use of playground equipment when the equipment is 
standard and is not defectively maintained. ! However, liability will result when equipment not ordinarily a part of a playground 


is placed in it, creating a hazard in connection with the use of regular equipment. 


Liability has been examined when a plaintiff is injured in a poorly lit? or icy parking lot. However, other cases have denied 


recovery when an injury is suffered due to the condition of a driveway, roadway,° or pathway.’ 


An unguarded excavation may be considered an attractive nuisance rendering a school liable to trespassing children when the 
school would be expected to know that children would be likely to trespass and that they might not discover or realize the risk 


involved in playing around ji^ However, recovery is generally not permitted for injuries suffered by children on school grounds 


as a result of common, permanent, or natural conditions existing there.” 
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